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ABSTRACT 


The  major  issues  concerning  the  implementation  of  the  Service 
Contract  Act  of  1965  are  addressed.  Current  implementation  problems 
experienced  by  procurement  agencies  are  identified.  The  intent  of  the 
law,  the  Department  of  Labor's  administration  of  the  law,  and  procuring 
agencies'  actual  implementations  are  coupled  with  DOD  DAC  76-20  on 
coverage  and  implementation  of  the  Service  Contract  Act  to  develop  a 
service  contract  procedure  manual.  This  manual  might  also  be  used  as 
a  training  guide. 
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I.  INTRODUCTION 


A.  GENERAL, 

In  October  1965,  President  Johnson  signed  Public  Law  89-286 
(Service  Contract  Act  of  1965),  bringing  to  a  conclusion  a  history  of 
legislative  effort  ranging  back  to  the  87th  Congress.  One  of  the  sponsors 
of  the  law  indicated  that  service  and  maintenance  contracts  were  the  only 
major  category  of  Federal  work  where  labor  standards  were  not  generally 
applicable  and  that  action  was  overdue  in  closing  this  serious  gap  in  our 
labor  standard  laws.  [14:353] 

When  the  Service  Contract  Act  (SCA)  was  written  in  1965,  it  was  a 
page-and-a-half  long.  After  three  sets  of  amendments  (in  1968,  1972, 
and  1976)  gradually  increased  coverage  beyond  the  minimum-wage  blue 
collar  level,  industries  all  across  the  land  now  call  the  SCA  a  prime 
example  of  Government  going  crazy. 

The  SCA  empowers  the  Secretary  of  Labor  to  enforce  the  Act,  make 
rules,  regulations,  issue  orders,  hold  hearings,  make  decisions  upon 
findings  of  fact,  and  take  other  actions.  Private  industry  is  required  to 
provide  services  within  the  provisions  of  the  SCA  anj  finally,  the  Field 
Purchasing  Activity  is  saddled  with  the  problem  of  implementing  the  SCA. 

It  is  the  objective  of  this  thesis  to  assist  the  contracting  officer  and 
contracting  personnel  to  understand  the  problems  of  implementation  inherent 
within  the  SCA.  Differing  views  from  contracting  officers,  line  and  staff 
managers,  lawyers,  and  policy  makers  were  examined,  consolidated, 
analyzed,  and  presented.  Through  this  process,  an  attempt  will  be  made 
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to  satisfactorily  answer  the  central  research  question:  "What  have  been 
the  major  issues  concerning  the  implementation  of  the  Service  Contract 
Act  and  how  might  these  issues  be  resolved?". 

B.  SCOPE  AND  ASSUMPTIONS 

The  scope  of  this  effort  is  limited  to  discussions  on  the  central 
issues  and  problems  inherent  in  the  SCA.  The  original  intent  and 
subsequent  evolution  through  major  Comptroller  General  Decisions, 
ASBCA  decisions  and  Congressional  Amendments  will  be  discussed  and 
analyzed  with  respect  to  its  impact  on  the  implementing  agencies.  The 
issues  will  deal  with  service  contracting  in  general  and  not  go  into  the 
specifics  of  any  class  of  service  contracts. 

It  is  assumed  that  the  reader  has  a  more  than  casual  understanding 
of  Department  of  Defense  contracting. 

C.  METHODOLOGY 

Primary  research  material  was  collected  from  discussions  with 
personnel  intimately  involved  in  the  service  contracting  arena.  Tele¬ 
phone  interviews  were  made  with  contracting  personnel  at  the  Navy 
Regional  Contracting  Office  (NRCO),  Washington,  D.C.;  NRCO,  Long 
Beach;  NRCO,  Charleston;  NSC,  Norfolk;  NSC,  Pearl  Harbor;  and 
NSC,  San  Diego. 

Telephone  interviews  with  the  Navy  Labor  Relations  Personnel 
provided  invaluable  insight  into  the  problem  areas.  These  interviews 
were  conducted  with  Mr.  Richard  Hedges,  Headquarters,  Naval  Material 
Command:  and  Mr.  Tom  Faltinow,  Western  Division,  Naval  Facilities 
Engineering  Command.  4 
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Interviews  with  policy  makers  were  held  with  the  Naval  Supply 
Systems  Command  and  OAR  Counsel. 

Finally  interviews  were  held  with  Navy  members  of  counsel  at  NSC 
Oakland,  NSC  Pearl  Harbor,  and  NRCO  Philadelphia. 

Secondary  research  material  included  a  comprehensive  search  of 
the  literature  base  for  applicable  studies  and  articles.  Information  was 
obtained  from  the  library  of  the  Naval  Postgraduate  School,  the  Defense 
Logistics  Information  Center,  Fort  Lee,  Virginia,  the  Federal  Legal 
Information  Through  Electronics  (FLITE),  Denver,  Colorado,  and  the 
legal  library  at  NSC,  Oakland,  California. 

The  primary  by-product  will  be  a  model  or  guide  that  can  be 
utilized  by  contracting  personnel  as  a  training  aid  or  procedures  manual 
on  the  implementation  of  the  SC  A.  This  guide  was  developed  and  sent 
to  numerous  field  activities  and  knowledgeable  persons  for  comments. 

D.  DEFINITIONS 

1.  Service  Contract 

A  service  contract  is  defined  by  the  Defense  Acquisition 
Regulation  (DAR)  22-101  as  a  contract  which  calls  directly  for  a  con¬ 
tractor's  time  and  effort  rather  than  for  a  concrete  end  item.  Service 
contracts  are  generally  found  in  areas  involving  the  following  categories 
[15] 

a.  Maintenance,  overhaul,  repair,  servicing,  rehabilitation, 
salvage,  and  modernization  or  modification  of  supplies,  systems,  and 
equipment. 

b.  Maintenance,  repair,  rehabilitation,  and  modification  of 
real  property. 
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c.  Architect-engineering. 

d.  Expert  and  consultant  services. 

e.  The  services  of  DOD-sponsored  organizations. 

f.  Installation  of  equipment  obtained  under  separate  contract. 

g.  Operation  of  Government-owned  equipment,  facilities, 
and  systems. 


h.  Engineering  and  technical. 

i.  Housekeeping  and  base  services. 

j.  Transportation  and  related  services. 

k.  Training  and  education. 

l.  Medical  services. 

m.  Photographic,  printing,  and  publication  services. 

n.  Mortuary  services. 

o.  Communications  services. 

p.  Test  services. 

q.  Data  processing. 

r.  Warehousing. 

s.  Auctioneering. 

t.  Arbitration. 

u.  Stevedoring. 

v.  Research  and  development. 

2.  Categories  of  Service  Contracts 

The  armed  forces  generally  categorize  service  contracts  as 


follows: 
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a.  Expert  and  Consultant  Services 

These  support  services  are  performed  by  personnel  who 
are  exceptionally  qualified,  by  education  or  experience,  in  a  particular 
field  to  perform  some  specialized  service.  OMB  78-11,  Guidelines  for 
the  Use  of  Consulting  Services,  further  defines  consulting  services  to 
mean  those  services  of  a  purely  advisory  nature  relating  to  the  govern¬ 
mental  and  agency  program  management.  [23:15] 

b.  Contractor  Support  Services 

These  are  services  of  a  white  collar,  professional  nature 
involving  performance  in  support  of  Navy  Programs,  such  as  scientific/ 
technical  studies  and  analysis,  test  and  evaluation  support, 
budgetary /financial  analysis,  ADP  support,  reliability  and  maintainability 
support,  cost  analysis,  and  general  management  support.  [23:15] 

c.  Commercial  or  Industrial  (C/I)  Activities  Support  Services 

These  are  overhead  or  program  support  services  which 

are  not  essential  to  the  management  control  of  Navy  programs.  The 
major  thrust  of  this  effort  is  in  the  blue  collar  area  such  as  janitorial, 
transportation,  or  general  services.  However,  C/1  services  may  involve 
efforts  similar  to  those  described  above  as  contractor  support  services. 
The  major  difference  between  these  two  types  of  services  is  that  the 
C/I  activities  support  services  call  for  contracting  out  of  entire  functions 
while  CSS  involves  the  contracting  out  of  specific  effort  or  task  in 
support  of  a  continuing  in-house  activity  or  capability.  [23:16] 

3.  Personal  Services  Versus  Nonpersonal  Services 

All  service  contracts  are  further  categorized  as  either  personal 
services  or  nonpersonal  services.  With  the  exception  of  Expert  and 
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Consultants  employed  by  personnel  officers  in  accordance  with  the 
«  Federal  Personnel  Manual,  personal  service  contracts  are  not  permitted. 

Nonpersonal  services  are  an  approved  resource  that  may  be  used  in  the 
accomplishment  of  assigned  missions  by  contracting  out  for  contractor 
support  services  (CSS),  Commercial  or  Industrial  (C/I)  Activities  support 
services,  or  consultant  services  procured  by  contracting  officers  in 
accordance  with  the  DAR.  The  distinction  between  personal  and  non¬ 
personal  services  is  not  always  clear  and  many  factors  are  considered 
in  reaching  a  determination  as  to  whether  a  particular  service,  situation, 
contract,  or  contract  performance  is  personal  or  nonpersonal  in  nature. 
However,  in  general,  a  personal  service  contract  is  one  in  which  the 
contractor  or  his  employees  are,  in  effect.  Government  employees.  This 
situation  occurs  when  a  "master-servant"  or  "employer-employee" 
relationship  exists.  (23:17] 
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II.  BACKGROUND 


A.  NEED  FOR  THE  SERVICE  CONTRACT  ACT  (SCA) 

The  need  for  the  SCA  is  well  stated  in  the  report  issued  by  the 
House  Education  and  Labor  Committee  on  September  1,  1965  (H.  Rept. 

No.  948),  as  follows: 

Many  of  the  employees  performing  work  on  Federal  service 
contracts  are  poorly  paid.  The  work  is  generally  manual  work 
and  in  addition  to  craftwork,  may  be  semiskilled  or  unskilled.  Types 
of  service  contracts  which  the  bill  covers  are  varied  and  include 
laundry  and  drycleaning,  custodial  and  janitorial,  guard  service, 
packing  and  crating,  food  service,  and  miscellaneous  housekeeping 
services. 

Service  employees  in  many  instances  are  not  covered  by  the  Fair 
Labor  Standards  Act  or  State  minimum  wage  laws.  The  counterpart 
of  these  employees  in  Federal  service,  blue-collar  workers,  are  by  a 
Presidential  directive  assured  of  at  least  the  Fair  Labor  Standards 
Act  minimum.  Bureau  of  Labor  Statistics  surveys  of  average  earnings 
in  service  occupations  in  selected  areas  in  1961  and  1962  show,  however, 
that  an  extremely  depressed  wage  level  may  prevail  in  private  service 
employment.  In  contract  cleaning  services,  for  example,  in  some 
areas  less  than  $1.05  an  hour  was  paid.  Elevator  operators  earned 
low  rates,  varying  from  $0.79  to  $1.17  an  hour.  Service  contract 
employees  are  often  not  members  of  unions.  They  are  one  of  the  most 
disadvantaged  groups  of  our  workers  and  little  hope  exists  for  an 
improvement  of  their  position  without  some  positive  action  to  raise 
their  wage  levels. 

The  Federal  Government  has  added  responsibility  in  this  area 
because  of  the  legal  requirement  that  contracts  be  awarded  to  the 
lowest  responsible  bidder.  Since  labor  costs  are  the  predominant 
factor  in  most  service  contracts,  the  odds  on  making  a  successful 
low  bid  for  a  contract  are  heavily  stacked  in  favor  of  the  contractor 
paying  the  lowest  wage.  Contractors  who  wish  to  maintain  an  enlight¬ 
ened  wage  policy  may  find  it  almost  impossible  to  compete  for 
Government  service  contracts  with  those  who  pay  wages  to  their 
employees  at  or  below  the  subsistence  level.  When  a  Government 
contract  is  awarded  to  a  service  contractor  with  low  wage  standards, 
the  Government  is  in  effect  subsidizing  subminimum  wages. 
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8.  PURPOSE  OF  THE  SCA 

The  purpose  of  this  bill  is  to  provide  labor  standards  for  the 
protection  of  employees  of  contractors  and  subcontractors  furnishing 
services  to  or  performing  maintenance  service  for  Federal  agencies.  The 
service  contract  is  the  only  remaining  category  of  Federal  contracts  to 
which  no  labor  standards  protection  applies.  Federal  construction 
contracts  require  compliance  with  labor  standards  under  the  Davis-Bacon 
Act  and  related  statutes.  Federal  supply  contracts  also  provide  labor 
standards  under  the  Walsh-Heaiey  Public  Contracts  Act. 

The  bill  is  applicable  to  advertised  or  negotiated  contracts  in 
excess  of  $2,500,  the  principal  purpose  of  which  is  to  furnish  services 
through  the  use  of  service  employees.  Service  employees  are  defined 
in  the  bill  as  guards,  watchmen,  and  any  person  in  a  recognized  trade 
or  craft,  or  other  skilled  mechanical  craft,  or  in  unskilled,  semiskilled, 
or  skilled  manual  labor  occupations.  Typical  services  furnished  would 
also  include  laundry  and  drycleaning,  custodial,  janitorial,  cafeteria, 
food,  and  miscellaneous  housekeeping.  [35] 

Persons  covered  by  the  bill  must  be  paid  no  less  than  the  prevailing 
rate  in  the  locality  as  determined  by  the  Secretary  of  Labor,  including 
fringe  benefits  as  an  element  of  the  wages.  No  less  than  the  applicable 
minimum  wage  provided  in  the  Fair  Labor  Standards  Act,  as  amended, 
can  be  paid.  In  determining  the  prevailing  rate  in  the  locality,  the 
Secretary  will  consider  the  compensation  paid  persons  engaged  in  such 
service-type  work  and  work  of  a  similar  type  in  the  locality.  The 
Secretary  of  Labor,  in  determining  the  locality  for  such  purpose, 
would  take  a  realistic  view  of  the  type  of  service  contract  intended  to  be 
covered  by  the  determination. 
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In  addition,  the  bill  requires  that  work  shall  not  be  performed 
under  unsafe  or  unsanitary  working  conditions. 

Enforcement  procedures  are  provided  in  the  bill  including  the 
withholding  of  payments  due  the  contractor  under  the  contract  and 
payments  to  the  employees  of  amounts  due  them;  suit  by  the  United 
States  against  the  contractor  or  surety  to  recover  the  amount  of 
underpayment;  cancellation  of  the  contract  for  any  violation  with  the 
contractor  liable  for  any  resulting  cost  to  the  United  States;  authority 
for  the  Secretary  of  Labor  to  list  and  withhold  awarding  further 
contracts  to  contractors  violating  this  bill  for  up  to  three  years;  and 
authority  to  issue  regulation  under  sections  4  and  5  of  the  Walsh-Healey 
Public  Contracts  Act  to  enforce  this  bill.  The  authority  to  list  contrac¬ 
tors  violating  this  act  specified  in  the  bill  and  to  recommend  no  further 
contracts  of  the  United  States  be  awarded  such  violators  is  subject 
to  the  provision  of  sections  4  and  5  of  the  Walsh-Healey  Public  Contracts 
Act.  Contractors  would  therefore  be  entitled  to  the  notice,  hearing, 
and  other  procedures  provided  for  in  said  act. 

There  are  certain  specific  exemptions  from  coverage  listed  in 
section  7  including  contracts  covered  by  the  Davis-Bacon  Act,  the 
Walsh-Healey  Public  Contracts  Act,  the  Interstate  Commerce  Commission, 
the  Communication  Acts  of  1934;  also,  contracts  for  public  utility  services, 
direct  employment  by  individuals,  and  for  postal  contract  stations. 

C.  SERVICE  CONTRACT  ACT  -  AMENDMENT  OF  1972  P.  L.  92-473 
1.  Background 

Congress  held  oversight  hearings  on  the  administration  of 
the  SCA  in  1971-1972.  The  ultimate  findings  of  the  Subcommittee  on 
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Labor  of  th«  House  Committee  on  Education  and  Labor  were:  [3:75) 

a.  A  substantial  disparity  in  wages  and  fringe  benefits  had 
developed  between  Federal  Wage  Board  employees  and  service  contractor 
employees  (performing  the  same  duties). 

b.  Labor  management  instability  has  arisen  because  of  the 
failure  to  take  the  existence  of  collective  bargaining  agreements  into 
account  in  wage  and  fringe  benefit  determinations. 

c.  The  practice  of  rebidding  contracts  yearly  either  without 
wage  and  fringe  benefit  determinations  or  with  unrealistically  low 
determinations  created  chaos  for  reputable  contractors  and  great 
hardships  for  employees. 

d.  The  Secretary  of  Labor  stretched  his  discretion  in 
administering  the  Act  far  beyond  what  Congress  had  intended,  and 

e.  The  Department  of  Labor  failed  to  make  wage  and  fringe 
benefit  determinations  for  almost  two-thirds  of  the  contracts  subject 

to  the  Act. 

As  a  result  of  these  Hearings,  a  proposed  amendment  to  the  SCA 
was  introduced,  passed  and  signed  into  law  by  President  Nixon  on 
October  9,  1972. 

2.  Purpose 

The  purpose  of  the  amendment  was  to  bring  about  more 
equitable  and  more  efficient  administration  of  the  SCA. 

3.  The  Amendment 

The  amendment  contained  the  following  new  features: 

a.  Provides  assurance  that  employees  working  for  service 
contractors  under  a  collective  bargaining  agreement  will  have  wages 
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and  fringe  benefits  under  a  new  service  contract  no  lower  than  those 
under  their  current  agreement; 

b.  Requires  the  Secretary  of  Labor  to  take  into  account  in 
determining  the  prevailing  rate,  wage  and  fringe  benefit  increases 
provided  for  by  prospective  increases  in  collective  bargaining  agreements; 

c.  Requires  the  Secretary  of  Labor  to  consider  wage  board 
rates  in  determining  the  rates  for  service  contract  employees; 

d.  Ordinarily  requires  successor  contractors  to  pay  service 
employees  wages  and  fringe  benefits  that  are  no  lower  than  their  wages 
and  fringe  benefits  under  the  current  contract; 

e.  Mandates  that  the  Secretary  of  Labor  issue  wage  deter¬ 
minations  for  all  government  service  contracts  under  which  more  than 
five  employees  are  employed;  and 

f.  Strengthens  the  procedures  for  the  debarment  of  contractors 
who  have  been  found  to  have  violated  the  act. 

D.  SERVICES  CONTRACT  ACT  -  AMENDMENT  OF  1976,  P.  L.  94-489 
1.  Legislative  History 

The  subcommittee  on  Labor-Management  Relations  has  conducted 
numerous  hearings  to  oversee  the  functioning  of  the  SCA.  The  first 
set  of  oversight  hearings  were  held  during  the  92nd  Congress.  The 
seriousness  of  the  problems  discovered  led  to  the  amendments  of  1972 
(P.  L.  92-473).  Additional  oversight  hearings  were  held  in  1974,  1975, 
and  1976.  These  hearings  and  the  court  decisions  discussed  below 
convinced  the  Subcommittee  that  it  was  necessary  to  take  legislative 
action  to  clarify  the  Act's  coverage  provisions  as  they  could  affect 
"white  collar"  employees  engaged  in  the  performance  of  government  service 


contracts.  [37] 
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2.  Judicial  Review 

The  purpose  of  this  amendment  was  to  preserve  the  status  quo 
prior  to  the  decisions  in  Oescomp  v.  Sampson  and  Federal  Electric 
Corporation  v.  Dunlop,  by  clarifying  what  was  meant  by  the  term 
"service  employee". 

In  Descomp  v.  Sampson,  the  court  held  that  "white  collar" 
employees  were  not  covered  by  the  Act.  This  holding  was  the  subject 
of  oversight  hearings  in  1974  by  the  Subcommittee  on  Labor-Management 
Relations,  which  categorically  rejected  the  narrow  construction  placed  on 
the  Act  by  the  Descomp  holding.  In  its  report  to  the  Committee  on 
Education  and  Labor  it  said  as  follows : 

That  the  court  in  Descomp  placed  a  construction  upon  the 
language  of  the  statute  that  is  clearly  not  there  is  well  supported  by 
statements  of  Congressional  intent  in  the  1974  Oversight  Hearings.  As 
Chairman  Thompson  stated: 

"With  respect  to  the  clerical  employees  it  was  clearly  the  intent 
of  the  committee  that  they  be  included. .  .in  the  absence  of  language 
to  the  contrary,  we  feel  that  the  Secretary  should  give  the  Act  a 
liberal  construction. 

Notwithstanding  specific  language  making  it  clear  or  naming  them 
as  white  collar  workers,  it  was  and  is  our  intent  that  all  service 
contract  employees  be  included,  including  the  keypunch  operators  and 
others."  [37] 

Descomp,  therefore,  established  an  incorrect  test  for  defining 
a  service  employee  based  upon  a  distinction  between  so-called  "blue" 
and  "white"  collar  employees.  [37] 

The  Department  of  Labor  has  consistently  included  both  "blue 
collar"  and  "white  collar"  employees  engaged  in  the  performance  of 
government  service  contracts,  other  than  bona  fide  executive,  administrative 
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and  professional  employees,  within  the  definition  of  "service  employees" 
for  purposes  of  the  Act. 


3.  Clarification  of  the  Scope  of  the  Term  "Service  Employee" 

The  amendment  simply  makes  it  clear  that  both  "blue  collar" 
and  "white  collar"  employees  engaged  in  the  performance  of  government 


service  contracts,  other  than  bona  fide  executive,  administrative  and 


professional  employees  are  to  be  considered  "service  employees"  for 
purposes  of  the  Act. 

At  the  time  of  the  original  Act,  service  workers  were  numeri¬ 
cally  mostly  "blue  collar",  but  there  were  "white  collar"  workers  as 
well,  and  their  coverage  was  intended  by  the  Congress.  This  was 
recognized  by  former  President  Nixon  in  his  statement  when  signing 
the  1972  amendments.  He  said:  "Typical  of  the  services  covered  are 
food  services,  custodial,  grounds  maintenance,  computer  services  and 
support  services  at  military  installations". 

The  amendment  does  not  exclude  any  of  those  workers  covered 
under  the  previous  8(b)  definition  which  read  as  follows: 

(b)  The  term  "service  employees"  means  guards,  watchmen,  and 
any  person  engaged  in  a  recognized  trade  or  craft,  or  other  skilled 
mechanical  craft,  or  in  unskilled,  semiskilled,  or  skilled  manual  labor 
occupations,  and  any  other  employee  including  a  foreman  or  supervisor 
in  a  position  having  trade,  craft,  or  laboring  experience  as  the 
paramount  requirement;  and  shall  include  all  such  persons  regardless 
of  any  contractual  relationship  that  may  be  alleged  to  exist  between  a 
contractor  or  subcontractor  and  such  persons.  The  amendment  also 
imposes  on  the  Secretary  the  obligation  to  give  due  consideration  to 
Ceneral  Schedule  rates  as  well  as  Wage  Board  rates.  [37] 

Without  specifically  endorsing  or  adopting  them,  current 
regulations  of  the  Department  of  Labor  pertaining  to  labor  standards  for 
service  contracts  [69]  are  of  some  assistance  in  clarifying  the  meaning  of 


20 


1 


"service  employee".  In  addition  to  the  statutory  limitations  regarding 
contract  coverage  as  to  "principal  purpose"  and  dollar  amount  of  the 
contract,  the  regulations  describe  applicability  of  the  protections  afforded 
by  the  Act  in  terms  related  to  actual  performance  of  the  "specified 
contract  services".  This  description  imposes  no  limitations  on  coverage 
based  on  the  "Classification  Act"  or  its  exemptions,  and  accordingly 
makes  no  distinction  based  amply  on  "blue"  and  "white"  collar 
classifications. 

It  is  this  description  that  these  amendments  are  trying  to  reach. 
Thus  the  regulations  stress  that  covered  employees  are  those  who  fall 
into  one  "of  the  classes  who  actually  perform  the  specific  service  called 
for  by  the  contract",  or,  the  "classes  of  service  employees  directly 
engaged  in  performing  specified  contract  services",  making  the  often 
used  "white  collar"  v.  "blue  collar"  distinctions  inappropriate  in  further 
limiting  the  protections  of  the  Act. 

The  Committee  concurs  with  the  testimony  of  witnesses  that 
coverage  of  "white  collar"  service  employees  is  integral  to  the  remedial 
purposes  of  the  Act.  In  the  amendment,  the  committee  reiterates  the 
position  that  workers  engaged  in  the  performance  of  government  service 
contracts  are  entitled  to  the  decent  standards  this  Act  has  brought  to 
the  field. 

E.  MAJOR  DECISIONS  IMPACTING  ON  THE  SCA 

The  contents  of  this  section  attempt  to  identify  the  significant 
decisions  rendered  by  the  Comptroller  General  of  the  United  States, 
Attorney  General  of  the  United  States,  Board  of  Contract  Appeals  and 
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General  Accounting  Office.  The  majority  of  this  section  is  an  excerpt 


from  an  article  entitled  "The  Service  Contract  Act  of  1965,  A  Review" 
by  Brian  M.  Kingston,  Assistant  Counsel,  Naval  Supply  Systems  Command, 
Washington,  D.C.  [24] 

1.  Supply  versus  Service 

The  supply  versus  service  issue  has  emerged  in  the  course  of 
protests  to  the  Comptroller  General  as  well  as  in  court  litigation.  It 
relates  to  the  larger  question  of  who  initially  determines  whether  the 
SCA  is  applicable  to  a  particular  procurement. 

Section  4.4  of  DOL  regulations  requires  the  contracting  agency 
to  notify  DOL  within  a  certain  timeframe  of  its  intent  to  let  any  service 
contract  "which  may  be  subject  to  the  Act".  The  DAR  at  12-1005. 2(b)  ( 1)  (a) 
places  this  obligation  with  the  contracting  officer  and  restates  the 
conditional  phrase:  "which  may  be  subject  to  the  Act".  This  language 
would  indicate  that  it  is  the  contracting  agency  which  makes  the  initial 
determination  as  to  the  applicability  of  the  SCA  to  a  procurement.  Two 
Comptroller  General  decisions  and  a  federal  court  have  recognized  that 
this  coverage  determination  originates  with  the  agencies. 

In  53  Comp.  Cen.  412  (1973),  GAO  considered  the  legality  of 
an  Air  Force  contract  for  aircraft  overhaul  and  maintenance  which  was 
awarded  without  SCA  provisions  on  the  grounds  that  the  SCA  did  not 
apply.  The  Air  Force  considered  the  procurement  to  be  one  for  supplies 
and  not  for  services  and  had  accordingly  included  Walsh-Healey  provisions 
in  the  Contract.  When  DOL  after  award  determined  that  contract 
coverage  should  have  been  under  the  SCA  and  not  Walsh-Healey,  the 
legality  of  the  contract  was  called  into  question.  CAO  noted  that  DOL's 


regulatory  scheme  provided  for  the  initial  determination  of  SCA  applica¬ 
bility  to  be  made  by  the  procuring  agency.  When  the  agency's  determination 
as  to  coverage  is  negative,  then  there  is  "no  duty"  to  apply  the  SCA 
to  the  contract.  GAO  found  on  the  facts  that  the  Air  Force  had  a 
reasonable  basis  for  its  belief  that  the  procurement  was  not  subject  to 
the  SCA,  was  not  on  any  "effective  notice"  before  award  of  DOL's 
contrary  position,  and  acted  in  good  faith  in  its  judgment  before  award 
as  to  proper  statutory  coverage.  GAO  concluded  that  the  contract  had 
not  been  awarded  illegally. 

A  federal  district  court  also  deferred  to  the  discretion  of  the 
agency  to  select  the  appropriate  labor  statute  to  be  applied  to  the  contract. 
On  the  same  facts  as  in  the  foregoing  protest,  the  Court  would  not 
disturb  an  award  which  was  made  in  good  faith  with  Walsh -Healey  rather 
than  SCA  coverage,  even  though  the  agency's  pre-award  determination 
was  subsequently  found  to  be  incorrect.  Curtiss-Wright  Corp.  v.  McLucas, 
C.A.  No.  807-73  (D.N.J.  August  27,  1974)  (Unpubl.  Opinion). 

The  Air  Force  did  not  fare  as  well  in  a  later  protest  where  it 
again  maintained  that  a  procurement  was  one  for  supplies  rather  than 
services.  In  Hewes  Engineering  Company,  Inc.,  74-1  CPD  112  (1974), 
the  protest  came  before  award  when  the  Air  Force  had  inserted  Walsh- 
Healey  and  not  SCA  provisions  into  the  solicitation.  While  GAO 
continued  to  acknowledge  the  agency's  prerogative  to  make  the  initial 
judgment  as  to  labor  standards  applicability,  it  found  that  the  Air  Force 
had  been  on  notice  by  DOL  of  the  potential  application  of  the  SCA  to 
the  solicitation.  Under  th  *e  circumstances,  the  Air  Force  must  "take 
into  account"  the  views  of  DOL  which  are  known  during  the  solicitation 
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phase,  unless  those  views  are  "clearly  contrary  to  law".  GAO  recommended 
the  Air  Force  to  submit  the  question  to  DOL  before  award  for  resolution. 

These  cases  suggest  that  the  contracting  officer  should  inves¬ 
tigate  SCA  coverage  questions  and  determinations,  especially  where  a 
solicitation  may  later  be  subject  to  amendment,  if  he  is  put  on  notice 
by  DOL,  bidders  or  otherwise  of  new  or  changed  coverage.  In  cases 
of  uncertainty,  DOL  will  resolve  the  question  by  way  of  response  to  an 
agency's  submission  of  an  SF  98.  The  SCA,  discussed  in  Section  X, 
would  require  the  reporting  of  basic  coverage  questions  to  the  procuring 
agency's  labor  advisor  for  guidance. 

2.  Locality 

Sections  2(a)(1)  and  (a)(2)  of  the  SCA  authorize  the  Secretary 
of  Labor  to  make  wage  determinations  in  accordance  with  prevailing  rates 
for  service  employees  "in  the  locality".  The  sections  do  not,  however, 
amplify  what  is  meant  by  "locality".  Accordingly,  Section  4.163  of  the 
DOL  regulations  attempts  to  clarify  the  meaning  of  the  term: 

The  term  'locality'  has  reference  to  geographic  space.  However, 
it  has  an  elastic  and  variable  meaning  and,  if  the  statutory  purposes 
are  to  be  achieved,  must  be  viewed  in  the  light  of  the  existing  wage 
structures  which  are  pertinent  to  the  employment  by  potential  contrac¬ 
tors  of  particular  classes  of  service  employees  on  the  kinds  of  service 
contracts  which  must  be  considered,  which  are  extremely  varied. 

The  regulations  conclude  that  it  is  not  possible  to  devise  any  precise 

formula  for  the  term,  and  each  determination  must  be  made  "upon  the 

basis  of  facts  and  circumstances  pertaining  to  that  determination". 

Despite  this  seemingly  flexible  approach  to  the  topic,  DOL  has  resolutely 

adhered  to  a  singular  interpretation  of  "locality". 
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There  is  no  difficulty  with  the  application  of  the  locality 
requirement  where  the  services  furnished  under  a  service  contract  are 
to  be  performed  at  a  Government  facility,  as  is  the  case  with  guard 
services,  food  service,  grounds  maintenance,  etc.  In  this  case,  DOL's 
wage  determination  for  the  service  employees  is  based  simply  on  the  rates 
for  similar  employees  prevailing  in  the  locality  of  the  Government  facility. 

The  problem  arises  when  the  services  are  to  be  performed  "off-site", 
that  is,  at  the  contractor's  place  of  business,  which  may  be  located  far 
away  from  the  Government  installation  being  serviced.  Certain  keypunching, 
drafting  and  testing  work  are  examples  of  off-site  service  contracts. 

Even  in  these  latter  cases,  however,  DOL  has  consistently  used  for  its 
wage  determinations  the  rates  prevailing  at  the  situs  of  the  Government 
customer  installation,  and  not  at  the  actual  place  of  performance.  Off¬ 
site  contractors  complain  that  they  are  forced  to  pay  the  rates  prevailing 
in  the  customer  location  which  are  often  higher  than  those  prevailing  in 
their  own  localities. 

DOL's  application  of  the  locality  principle  in  the  SCA  has  been 
tested  in  protest  and  in  litigation.  In  Descomp,  Inc.,  53  Comp.  Gen. 

370  (1973),  GAO  reviewed  the  legality  of  DOL's  use  of  prevailing  rates 
in  the  locality  of  a  federal  installation  rather  than  where  the  contract 
was  to  be  performed,  the  contractor's  facility.  Citing  legislative  history 
and  federal  procurement  laws,  GAO  questioned  DOL's  wage  determination 
practice  and  states  that  it  had  an  "adverse  impact"  on  Government 
procurement  of  services  by  increasing  costs.  The  wage  rates  in  the 
contractor's  locality  in  this  case  were  far  lower  than  those  in  the  locality 
of  the  customer  installation.  GAO  could  not  conclude,  however,  that 
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DOL's  application  of  "locality"  was  prohibited  by  the  language  of  the 
SC  A  and  denied  the  protest. 

On  two  other  occasions,  the  same  contractor  on  similar  procure¬ 
ments  challanged  DOL's  position  as  to  the  proper  locality  for  purposes 
of  wage  determinations.  In  Descomp,  Inc.,  74-1  CPD  44  (1974),  GAO 
restated  its  objection  to  DOL's  position  but  conceded  that  it  was  "the 
settled  interpretation  of  this  issue  at  the  present  time".  The  contrac¬ 
tor  obtained  a  more  satisfactory  opinion  from  a  federal  district  court  in 
Descomp,  Inc,  v.  Sampson,  377  F.  Supp.  254  (D.C.  Del.  1974).  Finding 
that  the  interpretation  applied  by  DOL  as  to  "locality"  was  unrealistic 
and  tended  to  diminish  full  and  free  competition  as  contemplated  by  the 
procurement  laws,  the  Court  concluded  that  such  interpretation  was  in 
error.  However,  there  was  no  order  expressed  in  the  decision  for 
remedial  action  to  be  taken  by  DO L  on  this  score. 

3.  Successorship 

A  contract  is  deemed  to  be  a  successor  contract  within  the 
meaning  of  Section  4(c)  of  the  SCA  if  it  is  for  substantially  the  same 
services  as  and  "succeeds"  to  a  predecessor  contract.  There  is  a  lack 
of  specificity  in  Section  4(c)  as  to  whether  the  successor  contractor,  to 
be  considered  a  "successor",  must  use  the  same  service  employees  as  the 
predecessor  or  must  be  in  the  same  location  as  the  predecessor. 

DOL  imposes  the  successorship  obligation  regardless  of  whether 
the  successor  hires  the  predecessor's  employees  or  whether  the  successor 
is  situated  in  a  separate  location  from  the  predecessor.  Even  under 
these  circumstances,  if  the  predecessor  had  a  collective  bargaining 
agreement  with  its  employees  specifying  wage  rates  and  fringe  benefits. 
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the  successor  must  pay  at  least  these  rates  under  his  successor  contract. 
He  is  also  obligated  to  pay  any  prospective  wage  and  benefit  increase 
that  might  be  contained  in  the  predecessor's  agreement. 

This  application  of  Section  4(c)  of  the  SCA  was  protested  to 
the  Comptroller  General  in  A-V  Corporation,  74-1  CPD  111  (1974). 

A  Houston  contractor  succeeded  to  two  service  contracts  for  film 
processing  and  the  processing  was  to  be  performed  at  the  contractor's 
Houston  location.  The  services  under  the  predecessor  contracts  were 
performed  in  California  and  New  York.  DOL  based  its  wage  determination 
for  the  successor  contract  on  collective  bargaining  agreements  which 
pertained  to  the  predecessor  contracts.  The  successor  had  a  collective 
bargaining  agreement  with  its  service  employees,  but  its  rates  were  lower 
than  those  contained  in  the  predecessor's  agreements. 

GAO  criticized  this  application  of  the  4(c)  successorship  rule 
by  DOL  and  stated  that  such  importation  of  collective  bargaining  agree¬ 
ments  from  other  localities  tended  to  increase  costs  and  reduce 
competition.  Section  4(c)  should  only  apply,  CAO  asserted,  where  the 
place  of  performance  of  the  predecessor  and  successor  contracts  is  the 
same.  While  finding  the  DOL's  practice  was  "subject  to  question",  CAO 
resolved  that  it  was  not  prohibited  by  Section  4(c)  of  the  SCA.  The 
Houston  contractor's  protest  was  denied. 

A  successor  contractor  prevailed  in  a  dispute  with  a  service 
employee  union  regarding  the  extent  and  scope  of  applicability  of  a 
predecessor's  contract  to  a  successor.  In  Service  Employees'  International, 
Local  36  vs  General  Services  Administration,  C.A.  No.  77-920  (D.C.E.D. 
Pa.  Oct  31,  1977),  the  Court  limited  the  application  of  the  predecessor 
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contract  to  its  wage  rates  and  fringe  benefits,  refusing  to  attach  its  other 
terms  and  conditions  (e.g.,  arbitration  clause)  to  the  successor  contract. 
Also,  no  obligation  was  found  to  exist  under  Section  4(c)  of  the  SCA  for 
the  successor  to  hire  the  employees  of  the  predecessor. 

In  January  1977,  the  Office  of  Federal  Procurement  Policy  (OFPP) 
issued  a  proposed  policy  interpretation  of  the  SCA  for  the  use  of  all 
federal  procuring  agencies.  The  proposed  interpretation,  which  was  to 
be  effective  April  1,  1977,  would  harmonize  the  "locality  and  successorship" 
areas  under  the  SCA  with  those  interpretations  advanced  by  GAO  and 
discussed  in  the  decisions  noted  above.  However,  as  a  result  of  the 
objections  raised  by  DOL,  organized  labor  and  members  of  Congress, 
the  proposed  interpretation  was  cancelled  for  further  study  of  the  issues 
involved. 

OFPP  continued  to  intercede  in  behalf  of  the  contracting  agencies 
and  effect  changes  in  SCA  policies  and  procedures  which  would  be 
beneficial  dollar-wise  and  administration-wise  to  Federal  procurement  of 
services.  These  attempts  by  OFPP  to  overrule  the  Secretary  of  DOL, 
and  effect  such  changes  have  been  met  with  strong  resistance.  This 
dispute  was  elevated  to  President  Carter  who  referred  it  to  the  Justice 
Department. 

The  Justice  Department  ruled  narrowly  in  favor  of  the  Labor 
Department  in  its  dispute  with  OFPP  on  who  has  the  authority  to  interpret 
the  wage  rate  laws — who  may  decide  whether  a  federal  contract  falls  under 
the  Service  Contract,  Walsh-Healey ,  or  Davis-Bacon  Acts.  In  a  letter 
responding  to  President  Carter's  request  of  October  30,  1978  for  an  opinion 
on  the  dispute.  Attorney  General  Griffin  B.  Bell  concludes  that  "the 
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powers  of  the  Administrator  of  OFPP  were  not  intended  to  extend  to  the 
construction  of  the  substantive  provisions,  including  questions  of  coverage, 
of  the  three  statutes  to  which  you  refer". 

"In  conclusion,"  the  Attorney  General  told  the  President,  "the 
question  whether  a  particular  class  of  contracts  is  covered  by  the  Walsh- 
Healey  or  Service  Contract  Acts  is  one  for  the  decision  of  the  Secretary 
of  Labor.  In  making  that  decision,  the  Secretary  must  exercise  discretion 
within  the  broad  limits  of  the  language  of  the  two  statutes." 

4.  Reviewability 

With  the  enactment  of  the  1972  Amendments  to  the  SCA,  DOL 
became  more  diligent  and  productive  in  its  issuance  of  wage  determinations. 
This  increase  in  determinations  highlighted  the  key  question  of  the 
authority  for  outside  review  of  such  determinations. 

A  significant  challenge  to  DOL's  implementation  of  the  SCA  was 
made  in  Descomp  vs  Sampson,  supra.  In  a  GSA  contract  for  keypunching 
services,  the  plaintiff  contractor  took  issue  with  DOL's  position  that  these 
services  were  subject  to  the  SCA,  that  keypunchers  were  "service 
employees",  and  argued  that  DOL's  ruling  on  "locality"  was  in  error. 

Relying  on  the  provisions  of  the  Administrative  procedure  Act  (5  U.S.C.  551), 
and  the  decisions  of  Scan  well  Laboratories,  Inc,  vs  Shaffer,  (C.A.D.C.) 

424  F.  2d  859  (1970),  and  Keco  Industries,  Inc,  vs  United  States, 

428  F.  2d  1233  (1970),  192  Ct.Cl.  773  (1970),  the  court  held  that  DOL 
wage  determinations  are  judicially  reviewable  to  the  extent  that  they  may 
violate  the  SCA  or  DOL's  own  regulations  promulgated  under  it. 

The  Court  applied  two  standards  of  review  to  the  issues  raised 
by  the  Plaintiff.  On  the  questions  of  whether  the  contract  was  one  for 
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services  and  whether  the  keypunchers  were  service  employees,  the  Court 
confined  its  review  to  a  "rational  basis"  test  because  such  determinations 
were  questions  of  fact  where  DOL  was  permitted  a  large  degree  of 
administrative  discretion.  As  to  the  propriety  of  DOL's  "locality" 
ruling  on  the  contract,  a  broader  "subsitution  of  judgment"  test  was  used 
on  the  basis  that  this  determination  went  directly  to  statutory  interpre¬ 
tation,  congressional  intent,  and  was  a  question  of  law. 

While  finding  that  the  contract  was  one  for  services  and  within 
the  coverage  of  the  SCA,  the  Court  set  aside  DOL's  determination  that  the 
keypunchers  were  service  employees,  essentially  because  they  were  "white 
collar"  employees  whereas  the  SCA's  purview  was  the  "blue  collar" 
employee  category.  DOL's  determination  as  to  the  proper  locality  to  be 
used  for  setting  contract  wage  rates  was  also  invalidated  as  a  result  of 
the  Court's  examination  of  the  congressional  history  of  the  SCA  and  the 
federal  procurement  laws.  The  Plaintiff  was  also  found  to  have  the 
requisite  standing  to  challenge  DOL's  wage  determination  because  as  a 
Government  contractor  it  was  within  the  zone  of  interest  to  be  protected 
by  the  procurement  statutes  which  were  considered  relevant  to  the  case. 

The  ruling  in  Descomp  that  the  SCA  did  not  cover  white  collar 
employees  was,  of  course,  legislatively  overruled  by  the  1976  amendments 
to  the  SCA  which  extended  coverage  to  such  employees.  The  Court's 
judgments  on  standing  and  reviewability  however,  would  appear  to  remain 
as  good  law.  The  impact  of  the  Descomp  decision  as  to  the  locality 
issue  is  questionable  in  light  of  DOL's  adherence  to  its  own  application  of 
that  rule. 
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Two  other  federal  jurisdictions  dealt  squarely  with  the  subject 
of  the  reviewability  of  DOL's  wage  determinations  issued  pursuant  to  the 


SCA.  In  Curtiss-Wright  Corp.  v.  McLucas,  364  F.  Supp.  750  (D.N.J. 
1973),  the  Court  stated  that  the  Secretary  of  Labor's  determination 
whether  or  not  a  particular  Government  contract  is  subject  to  the  SCA 
is  not  judicially  reviewabie.  Conversely,  in  Federal  Electric  Corporation 
v.  Dunlop,  419  F.  Supp.  221  (M.D.  Fla.  1976),  vacated  as  moot  No.  76- 
2507  (5th  Cir.  -  January  21,  1977), it  was  held  that  the  Secretary's 
judgment  on  the  applicability  of  the  SCA  to  job  classifications  must  have 
"warrant  in  the  record"  and  a  reasonable  basis  in  taw.  As  in  Descomp , 
the  Court  in  Federal  Electric  had  ruled  that  the  SCA's  coverage  did  not 
include  white  collar  employees  and  this  ruling  was  similarly  vitiated  by 
the  1976  SCA  Amendments. 

Another  aspect  of  the  reviewability  issue  is  the  judicial  reaction 
to  those  occasions  when  DOL  does  not  make  wage  determinations  after 
requests  therefor.  In  Kentron  Hawaii  Ltd.,  et  al.  vs  Warner,  480  F. 

2d  1166  (D.C.  Cir  1973),  the  District  of  Columbia  Circuit  recognized 
DOL's  discretion  not  to  make  a  wage  determination  for  a  Navy  procurement 
covered  by  the  SCA.  While  taking  notice  of  the  restrictions  in  the  1972 
SCA  Amendments  on  DOL's  discretion  not  to  issue  wage  determinations, 
the  Court  found  that  DOL  had  properly  invoked  the  SCA's  Section  4(b) 
exemption  powers  in  declining  to  render  a  determination.  Two  factors 
operated  to  support  this  conclusion:  1)  the  procurement  was  multifaceted 
in  terms  of  classifications  and  locations  and  DOL  lacked  sufficient  resources 
to  render  a  timely  determination,  and  2)  the  Navy  had  violated  the  SCA 
and  the  ASPR  (now  DAR)  in  omitting  from  its  SF  98  submitted  to  DOL 

wage  information  which  was  readily  available  to  it. 
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On  the  procedural  question  of  standing,  contractor  employees 
and  their  unions  are  given  judicial  standing  to  oppose  DOL  wage  deter¬ 


minations  that  adversely  affect  them.  International  Union  of  Operating 
Engineers  vs  Arthurs,  supra;  International  Association  of  Machinists 
S  Aerospace  Workers  vs  Hodgson,  supra.  Such  standing  is  afforded  to 
service  employees  and  their  representatives  because  they  are  arguably 
within  the  zone  of  interests  to  be  protected  by  the  labor  standards 
statutes.  It  appears,  however,  that  no  standing  is  recognized  under  the 
SCA  unless  the  employees  have  been  affected  by  agency  action  relative 
to  their  employer's  contract  with  the  Government.  AFGE  vs  Dunn, 

561  F.  2d  1310  (9th  Cir.  1977). 

The  Comptroller  General  has  assumed  a  posture  of  noninterven¬ 
tion  with  DOL  wage  determinations.  Review  of  a  wage  determination 
issued  under  the  SCA  was  declined  in  48  Comp.  Gen.  22  (1968)  on  the 
basis  of  GAO's  conclusion  that  the  SCA  does  not  provide  for  such  review. 

The  contractor  involved  had  protested  a  contract  wage  rate  minimum 
which  had  been  established  by  DOL.  Any  damage  sustained  as  a  result 
of  compliance  with  the  wage  determination  which  was  issued  pursuant  to 
law,  GAO  found,  was  "irremediable". 

Another  important  aspect  of  this  Comp.  Gen.  decision  was  the 
significance  of  DOL's  wage  determination  as  being  the  minimum  rate  to  be 
paid  under  a  service  contract.  If  a  contractor  finds  that  he  cannot  employ 
labor  at  the  DOL  minimum  rate  in  order  to  perform  the  contract  but  must 
pay  higher  rates,  this  does  not  affect  the  validity  of  DOL's  wage  determin¬ 
ation.  DOL's  determination  of  minimum  rates  does  not  constitute  representation 
that  labor  can  be  obtained  by  the  contractor  at  those  rates.  Accord, 


What-Mac  Contractors,  Inc.,  76-2  CPD  500  (1976).  Further,  a  contractor 
is  still  obligated  to  pay  a  minimum  rate  set  by  DOL  under  the  SCA 
even  though  the  rate  is  higher  than  that  contained  in  a  collective 
bargaining  agreement  between  the  contractor  and  his  employees. 

5.  GAO  Protests  and  the  SCA 

While  the  Comptroller  General  has  refrained  from  scrutinizing 
wage  determinations  issued  by  OOL,  he  has  shown  no  such  restraint 
with  the  procuring  agencies  in  compelling  their  compliance  in  recent 
years  with  the  provisions  of  the  SCA.  Most  of  the  issues  in  this  area 
protested  to  GAO  related  to  the  failure  of  the  agencies  to  compete  their 
service  contracts  with  all  of  the  SCA  requirements  satisfied.  More 
particularly,  agencies  have  awarded  service  contracts  based  on  solici¬ 
tations  without  wage  determinations  or  with  inoperative  wage  determinations. 

Perhaps  the  keystone  decision  of  the  Comptroller  General  in 
the  adaptation  of  the  SCA  to  the  procurement  process  is  that  of 
Dynateria,  Inc.,  75-2  CPD  36  (1975),  affd  sub  nom.  Tombs  &  Sons,  Inc., 
75-2  CPD  332  (1975).  In  this  case,  the  Air  Force  issued  an  invitation 
for  bids  (IFB)  for  food  services,  and  the  IFB  contained  a  wage  deter¬ 
mination  from  DOL.  Two  weeks  after  bid  opening,  DOL  issued  a  revised 
wage  determination  to  the  Air  Force  to  be  applicable  to  the  IFB,  the  new 
determination  containing  a  higher  wage  rate.  Three  months  passed 
before  award  was  made  to  the  low  bidder,  and  the  contract  awarded 
incorporated  the  original  wage  determination  of  DOL,  not  the  revised  one 
which  was  transmitted  after  bid  opening.  However,  shortly  after  award 
the  parties  mutually  agreed  to  amend  the  contract  and  incorporate  the 
revised  wage  determination  and  to  adjust  the  contract  price  upwards  to 
reflect  the  higher  wage  rate. 
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Raising  the  ten-day  rule  in  the  OOL  regulations  and  in  DAR, 


the  Air  Force  asserted  that  it  was  not  obligated  to  give  effect  to  the 
revised  wage  determination  promulgated  after  bid  opening.  Acknowledging 
that  the  Air  Force  may  have  been  procedurally  correct,  CAO  nevertheless 
reviewed  the  award  without  inclusion  of  the  revised  wage  determination 
to  be  so  improper  as  to  render  the  procurement  nugatory.  Finding 
that  the  revised  determination  was  available  "well  before  award",  CAO 
noted  that  the  IFB  should  have  been  cancelled  so  as  to  incorporate  the 
revision.  What  was  particularly  offensive  was  that  all  competitors  were 
using  the  old  determination  in  calculating  their  bids,  whereas  the  amended 
contract  contained  the  new  determination  with  different  rates  which  had 
been  known  before  award.  CAO  stated: 

The  rule  that  the  contract  awarded  should  be  the  contract  advertised 
is  well  established.  Prestex,  Inc,  vs  United  States,  320  F.  2d  367, 

112  Ct.  Cl.  620  (1963T  Competition  is  not  served  by  assuming  that 
the  new  wage  rates  would  affect  all  bids  equally.  It  may  well  be  that 
another  bidder  was  already  paying  wages  at  or  above  those  in  the  new 
determination  so  that  his  prices  would  not  have  increased  at  all.  Thus, 
it  is  possible  that  the  contract  as  amended  no  longer  represents  the 
most  favorable  prices  to  the  Government.  Speculation  as  to  the  effect 
of  a  change  in  the  specifications,  including  a  new  wage  determination 
is  dangerous  and  should  be  avoided  where  possible.  The  proper  way 
to  determine  such  effect  is  to  compete  the  procurement  under  the  new 
rates. 


CAO  did  not  rule  on  whether  or  not  the  contract  should  have 
been  subsequently  amended.  Rather,  the  transgression  was  found  in 
utilizing  the  revised  rates  only  after  award  when  they  were  available 
beforehand  for  competition,  and  not  cancelling  the  IFB  to  so  compete 
them.  At  the  time  of  CAO's  decision  the  base  term  of  the  contract  had 
already  been  completed.  However,  there  were  options  on  the  contract 
which  it  was  recommended  not  be  exercised  so  that  the  requirement  could 
be  resolicited  using  the  revised  wage  determination. 


34 


Almost  as  substantive  as  the  issues  in  Dynateria  were  those 
treated  in  a  request  for  reconsideration  in  Tombs  &  Sons,  Inc., 

75-2  CPD  332  (1975).  The  contract  awardee  argued  in  its  reconsideration 
request  that  there  was  no  evidence  that  all  bidders  had  not  used  the 

t 

same  wage  rates  in  computing  their  bids.  GAO  rejected  that  argument 
as  misplacing  the  burden  of  proof,  reiterating  that  it  was  the  uncertainty 
of  the  effect  of  the  omitted  wage  rates  which  tainted  the  procurement. 
Amending  the  contract  just  after  award  to  reflect  revised  wage  rates 
known  before  award  was  tantamount  to  awarding  a  contract  different 
from  the  one  advertised.  In  terms  of  remedy,  GAO  had  not  been  aware 
that  just  after  its  Dynateria  decision  the  Air  Force  had  exercised  the  first 
option  on  the  contract.  Consequently,  GAO  ruled  that  the  option  contract 
should  be  terminated  for  convenience  and  the  requirements  resolicited 
in  order  to  preserve  the  integrity  of  the  competitive  bid  system. 

Despite  the  policy  set  forth  in  the  procurement  regulations 
against  cancelling  solicitations  after  the  opening  of  bids,  GAO  will 
recommend  cancellation  when  failure  to  do  so  will  result  in  improper  wage 
determinations  being  applied  to  Government  contracts.  In  Square  Deal 
Trucking  Company,  Inc.,  75-1  CPD  103  (  1975)  an  agency  received  a  DOL 
wage  determination  just  after  bid  opening,  but  well  in  advance  of  award. 
Since  the  agency  proposed  to  award  the  contract  on  a  basis  of  an  old 
wage  determination  issued  ten  years  prior  to  the  procurement,  GAO 
questioned  the  decision  to  proceed  to  award  without  consideration  of  the 
latest  wage  determination.  Notwithstanding  the  agency's  citation  of 
the  ten-day  rule,  the  agency  could  not  "automatically  rely  on  this  type  of 
provision"  to  ignore  late  wage  determinations,  but  instead  must  make 
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a  "positive  finding"  as  to  the  time  availability  to  notify  bidders.  CAO 
recommended  that  the  contracting  officer  make  a  determination,  before 
proceeding  with  the  procurement,  of  the  interests  to  be  protected  under 
the  SCA  by  cancelling  the  IFB.  Affording  protection  to  service  employees 
and  thereby  furthering  the  purposes  of  the  SCA  qualifies  as  a  "compelling 
reason"  under  the  procurement  regulations  to  cancel  a  solicitation  after 
opening  and  to  resolicit. 

Cancellation  of  solicitations  after  bid  opening  in  order  to  permit 
bidders  to  recompete  on  the  basis  of  a  newly  issued  SCA  wage  determination 
have  accordingly  been  upheld  by  GAO.  United  States  Service  Associates, 
Inc. ,  77-1  CPD  267  (1977);  Suburban  Industrial  Maintenance  Co.,  77-2 
CPD  198  (1977).  These  decisions  introduce  a  degree  of  risk  on  the 
absolute  reliance  of  the  ten-day  rule  by  procuring  agencies.  The  danger 
of  cancellation  is  manifest  when  an  agency  receives  a  wage  determination 
after  opening  and  before  award  but  intends  to  incorporate  it  by  amendment 
into  the  contract  soon  after  award.  It  is  similarly  perilous  to  allow  a  low 
bidder  to  adjust  his  bid  before  award  in  order  to  incorporate  a  wage 
determination  received  after  bid  opening.  Suburban  Industrial  Maintenance 
Co. ,  supra.  Reliance  on  the  ten-day  rule  would  appear  to  be  sound 
when  a  solicitation  contains  a  wage  determination  based  on  a  duly  filed 
SF  98  and  the  intention  is  to  award  and  perform  the  contract  based  on 
that  determination,  regardless  of  notice  of  a  new  wage  determination 
after  bid  opening. 

Derelection  of  duty  in  noncompliance  by  agencies  with  the  provisions 
of  the  SCA  and  the  DAR  and  resulting  in  contracts  with  improper  wage 
determinations  can  also  be  a  basis  for  termination.  In  High  Voltage 
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76-2  CPD  473  (1976),  the  Air  Force  in  its  SF  98  had 


! 


Maintenance  Corp., 
not  informed  DOL  before  a  RFP  closing  date  of  a  collective  bargaining 
agreement  pertinent  to  the  procurement.  DOL  subsequently  learned  of 
the  applicable  agreement  but  due  to  the  lack  of  timely  notice  of  it  was 
unable  to  issue  the  correct  wage  determination  until  after  the  Air  Force 
had  made  the  award.  GAO  recommended  termination  of  the  contract 
which  was  in  effect  pursuant  to  an  option,  based  on  the  Air  Force's 
"incomplete  and  misleading"  SF  98  and  on  its  failure  to  comply  with  the 
SCA  regulatory  requirements.  GAO  stated  that  it  must  accord  "great 
deference"  to  DOL’s  administration  of  the  SCA  under  its  regulations. 

A  Navy  contract  was  also  terminated  where  the  Navy  neglected 
to  give  timely  notice  to  DOL  of  an  applicable  collective  bargaining 
agreement  which  was  to  be  applied  to  a  successor  contract.  But  for  the 
agency's  failure  to  give  proper  notice,  DOL  would  have  issued  a  wage 
determination  before  award  reflecting  the  collective  bargaining  agreement 
which  could  have  been  used  by  all  bidders  as  a  basis  for  competition. 
Government  Contractors,  Inc.,  77-2  CPD  240  (1977),  aff'd  on  reconsidera¬ 
tion,  Government  Contractors,  Inc.,  78-1  CPD  146  (1978). 

Notice  of  new  collective  bargaining  agreements  before  award 
and  the  agency's  attendant  obligations  concerning  them  should  be 
distinguished  from  any  anticipated  changes  to  such  agreements  after 
award.  In  the  latter  case,  any  anticipated  new  or  revised  agreements 
which  may  be  reached  during  performance  have  no  effect  on  a  solicita¬ 
tion  which  contains  then  current  wage  determinations.  Suburban 
Industrial  Maintenance  Co. ,  78-1  CPD  173  (  1978). 


The  principles  enunciated  in  CAO's  Dynateria  decision  for  formally 
advertised  procurements  are  equally  applicable  to  negotiated  procurements. 
Minjares  Building  Maintenance  Company,  76-1  CPD  168  (1976).  In 
Minjares,  GAO  ruled  that  where  an  agency  receives  a  revised  wage 
determination  after  the  conclusion  of  negotiations  but  prior  to  award,  it 
should  reopen  negotiations  to  permit  ail  offerors  to  revise  their  proposals 
based  on  the  new  rates.  In  this  situation  an  agency  cannot  assume  that 
the  revised  determination  would  have  an  equal  effect  on  all  offerors  and 
their  relative  standing.  But  see  52  Comp.  Gen.  686  (1973)  where  GAO 
deferred  to  an  agency's  estimation  that  a  new  wage  determination  would 
not  have  such  a  significant  impact  on  cost  proposals  as  to  justify  reopening 
negotiations.  See  also  Management  Services  Incorporated,  76-1  CPD  74 
(1976)  for  an  interesting  discussion  in  an  SCA  covered  procurement  of 
the  cost  evaluation  of  a  successor's  proposal  as  against  that  of  the 
predecessor  in  the  successorship  area. 

Protests  involving  SCA  related  issues  have  been  considered  by 
GAO  on  the  merits  even  when  untimely  filed.  53  Comp.  Gen.  412,  supra. 
High  Voltage  Maintenance  Corp.,  supra.  Because  of  the  frequency  of 
procurements  under  the  SCA  and  the  interests  warranting  protection  under 
that  statute,  GAO  deems  these  protests  to  raise  "significant  issues" 
and  to  fall  within  the  exception  to  its  timeliness  rule  in  4  C.F.R.  20.2 
(1976). 

6.  Contract  Disputes 

Activity  under  the  SCA  at  the  Contract  Appeals  Boards  has 
been  sporadic,  due  in  part  to  the  standard  price  adjustment  clauses 
which  allow  adjustments  to  contractors  for  increases  in  minimum  wages  and 
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other  wage  rates.  The  ASPR  clause  7-1905  provides  for  automatic  adjust¬ 
ments  when  the  legal  minimum  wage  is  increased  pursuant  to  the  Fair 
Labor  Standards  Act  (FLSA),  and  when  revised  wage  determinations 
are  effective  under  the  SCA  at  the  time  of  option  renewals  or  contract 
extensions.  Some  significant  decisions  have  been  rendered  by  the 
Boards  pertaining  to  the  SCA,  however,  involving  the  adjustment  clauses 
and  other  issues. 

The  Navy  and  a  janitorial  service  contractor  brought  a  dispute 
to  the  ASBCA  on  the  effect  of  an  SCA  wage  determination  on  contract 
performance.  In  CSS  Service  Corporation,  ASBCA  No.  20778,  76-1 
BCA  11,889,  the  Navy  defaulted  the  contractor  when  he  abandoned  the 
contract  in  the  face  of  performing  at  a  loss.  The  solicitation  and 
resulting  contract  had  contained  a  wage  determination  which  the  contractor 
asserted  to  be  inaccurate  because  he  could  not  find  an  adequate  labor 
force  to  perform  at  that  rate,  but  only  at  higher  rates.  The  prevailing 
wage  rate  in  the  locality  of  performance,  the  contractor  found,  was 
higher  than  that  contained  in  the  wage  determination. 

The  ASBCA  first  proclaimed  that  it  was  not  the  proper  tribunal 
for  reviewing  the  correctness  of  wage  determinations  issued  by  DOL, 
citing  United  States  v.  Binghamton  Construction  Company,  Inc.,  347 
U.S.  171  (1954),  a  Davis-Bacon  Act  case  which  the  Board  said  "applied 
analogously"  to  the  SCA.  The  Board  did  consider  the  default  termination 
for  failure  to  pay  the  prevailing  wages  to  be  within  its  purview  and 
denied  the  appeal  for  lack  of  excusability .  The  wage  determination  issued 
by  DOL  and  included  in  the  contract,  it  was  held,  sets  out  only  a 
minimum  rate  which  must  be  paid  and  is  no  guarantee  that  the  contractor 
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will  be  able  to  hold  its  wages  to  that  minimum.  Total  reliance  by  bidders 
on  specified  minima  in  a  wage  determination  in  comput'ng  their  bids  is 
not  justified.  Accord,  Fred  A.  Arnold,  Inc.,  ASBCA  No.  18915,  75-2 
BCA  11,496. 

Other  important  contract  disputes  decisions  by  the  Boards 
relating  to  the  SCA  are  synopsized  as  follows: 

a.  An  omitted  price  adjustment  clause  was  incorporated  into 
a  contract  by  operation  of  the  Christian  doctrine  in  order  to  compensate 
a  contractor  during  option  periods  for  higher  wage  determinations  as  a 
result  of  a  collective  bargaining  agreement.  Transcontinental  Cleaning 
Company,  NASA  BCA  No.  1075-9,  78-1  BCA  13,081. 

b.  A  final  decision  by  DOL  during  contract  performance  on 
conformable  rates  pursuant  to  ASPR  clause  7- 1903. 41  (a)  was  not  compen¬ 
sable  as  an  adjustment  under  ASPR  clause  7-1905.  International  Service 
Corporation,  ASBCA  No.  20971,  77-1  BCA  12,396. 

c.  The  Army's  affirmative  erroneous  assurance  to  a  contractor 
of  the  inapplicability  of  the  SCA  to  a  service  contract  which  was  subse¬ 
quently  covered  by  the  SCA  was  cause  to  convert  a  termination  for 

for  default  into  a  termination  for  convenience.  Blackhawk  Hotels  Company, 
ASBCA  No.  133333,  68-2  BCA  7265. 

d.  In  the  absence  of  a  contract  price  adjustment  clause  a 
contractor  would  be  entitled  to  a  price  increase,  as  a  constructive  change, 
resulting  from  a  higher  wage  determination  being  applied  to  an  option 
period.  Geronimo  Service  Company,  ASBCA  No.  14686,  70-2  BCA  8540. 

e.  The  Air  Force's  assessment  against  a  defaulted  contractor 
of  the  excess  costs  of  reprocurement  based  on  then  current  SCA  rates  was 
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upheld.  Golden  Gate  Building  Maintenance  Co. ,  ASBCA  No.  12202, 

68-1  BCA  6739. 

f.  In  the  absence  of  a  price  escalation  clause  in  the  contract, 
the  Board  had  no  jurisdiction  of  a  claim  for  a  price  adjustment  due  to 
the  increase  in  FLSA  rates  during  contract  performance,  the  FLSA 
increase  not  being  a  change  within  the  meaning  of  the  Changes  Clause. 
Manpower,  Inc.,  CSBCA  No.  2299,  67-1  BCA  6281;  Accord,  Surles-Rupert 
Dodge,  Inc.,  IBCA  No.  65-6-67,  68-1  BCA  6744. 

g.  In  a  dispute  involving  the  Davis-Bacon  Act,  the  issue  of 
alleged  underpayments  by  the  contractor  to  employees  was  subject  to 
review  under  the  Disputes  clause.  Ventilation  Cleaning  Engineers,  Inc., 
ASBCA  No.  16704,  73-2  BCA  10,210. 

7.  Enforcement 

The  SCA  in  Sections  3,  4  and  5  provides  for  a  variety  of 
affirmative  actions  which  may  be  undertaken  by  the  Government  to  enforce 
its  provisions.  They  are  as  follows: 

a.  Withholding  from  accrued  payments  due  to  contractors  the 
amounts  equal  to  underpayments  of  wages  due  to  employees  performing 
under  the  contract. 

b.  Holding  withheld  sums  in  a  deposit  fund  for  payment  by 
the  Secretary  of  Labor  directly  to  the  underpaid  employees. 

c.  Administrative  proceedings  against  contractors  pursuant 

to  Sections  4  and  5  of  the  Walsh-Healey  Act  and  29  C.F.R.  6  to  determine 
violations  of  the  SCA. 

d.  Cancellation  by  the  contracting  agency  of  contracts  where 
violations  are  found  and  assessment  of  reprocurement  costs  against 
defaulted  contractors. 
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e.  Compilation  and  distribution  by  the  Comptroller  General 
of  contractor  ineligibility  lists  for  contractors  found  to  be  in  violation  of 
the  SCA  and  three  year  disqualification  of  such  contractors  from 
Government  contracts. 

f.  Where  accrued  payments  due  to  contractors  are  insufficient 
to  satisfy  the  amount  of  wage  underpayments,  judicial  action  by  the 
United  States  against  contractors  to  recover  the  balance. 

Section  3(a)  of  the  SCA  does  not  specify  who  is  authorized  to 
withhold  accrued  payments  as  a  result  of  wage  underpayments  by  contrac¬ 
tors.  The  current  DAR  coverage  at  12-1005.9  (1  July  1976)  provides 
for  withholding  only  upon  written  notice  from  DOL.  This  counteracts 
both  DOL  regulation  4.6(h)  and  DAR  clause  7-1903. 41(g)  which  authorize 
the  contracting  officer  himself  to  withhold  payments  which  he  decides 
"may  be  necessary  to  pay  underpaid  employees".  Under  this  clause,  it 
would  seem  permissible  for  the  contracting  officer  to  withhold  when  he 
has  direct  knowledge  of  wage  underpayments,  through  the  documentary 
proof  or  otherwise.  However,  while  a  contracting  officer  may  have  the 
authority  to  withhold  payments,  he  cannot  also  disburse  them  as  it  is 
only  DOL  under  Section  3(a)  which  can  make  payments  directly  to 
contractor  employees. 

The  procedures  for  DOL  administrative  proceedings  on  complaints 
for  violation  of  the  SCA  are  set  forth  in  29  C.F.R.  6,  "Rules  of  Practice 
for  Administrative  Proceedings  Enforcing  Labor  Standards  in  Federal 
Service  Contracts".  Section  4(a)  of  the  SCA  embraces  Sections  4  and  5 
of  the  Walsh-Healey  Act  for  its  authority  to  administratively  enforce 
the  SCA. 
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The  Comptroller  General  has  addressed  the  question  of  what 
priority  wage  claims  by  unpaid  or  underpaid  service  employees  possess 


under  the  SCA.  Generally,  such  wage  claims  enjoy  priority  over  competing 
claims.  Unpaid  wages  take  precedence  over  Internal  Revenue  Service 
liens  when  funds  have  been  withheld  by  contracting  agencies  for  wage 
underpayments.  B-161460,  May  25,  1967  (Unpubl);  B-170784,  Feb  17, 

1971  (Unpubl);  Ambrosia  Construction  Company,  76-1  CPD  88  (1976). 

In  addition  to  preference  over  tax  liens,  wage  underpayment 
claims  under  the  SCA  also  have  priority  over  assignees  and  trustees  in 
bankruptcy.  Cascade  Reforestation  Inc.,  77-1  CPD  250  (1977).  However, 
once  a  contracting  agency  has  applied  withheld  funds  through  DOL  to  the 
benefit  of  unpaid  employees,  it  cannot  look  to  the  contractor's  surety 
for  reimbursement  for  the  funds  paid  to  the  employees.  52  Comp.  Gen. 

633  (1973). 

In  United  States  vs  Deluxe  Cleaners  S  Laundry,  Inc.,  511  F. 

2d  296  (4th  Cir.  1975),  the  Court  spoke  to  the  question  of  what  statute 
of  limitation  applied  to  the  SCA  in  suits  to  collect  underpayments.  In 
Deluxe  Cleaners,  the  Government  instituted  action  under  Section  5(b) 
of  the  SCA  against  a  contractor  for  unpaid  wages,  but  brought  the  action 
four  years  after  the  cause  of  action  arose.  The  Court  examined  the 
two-year  limitation  period  in  the  Portal-to-Portal  Act  of  1947  (29  U.S.C. 
255(a))  which  applies  to  judicial  enforcement  of  the  FLSA,  Walsh-Healey 
Act  and  Davis-Bacon  Act,  but  found  no  coverage  of  the  SCA  therein. 

It  was  also  noted  that  the  SCA  contains  its  own  provision  for  judicial 
recourse  in  Section  5(b)  but  that  it  specifies  no  limitation  period.  The 
Court  concluded  that  in  the  absence  of  definitive  statutory  limitations. 
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Section  5(b)  suits  under  the  SCA  are  subject  only  to  the  general  period 
of  limitation  of  six  years  prescribed  by  28  U.S.C.  2415. 
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111.  FRAMEWORK 


A.  ESSENTIAL  FEATURES  OF  THE  SCA 
1 .  Statutory  Requirements 

a.  The  Service  Contract  Act  (SCA)  applies  to  all  contracts 
(and  any  bid  specifications  therefor)  the  principal  purpose  of  which  is 
to  furnish  services  in  the  United  States  through  the  use  of  service 
employees. 

b.  Regardless  of  contract  value,  service  employees  working 
under  contracts  subject  to  the  SCA  shall  be  paid  no  less  than  the  minimum 
wage  specified  in  the  Fair  Labor  Standards  Act,  as  amended. 

c.  Successor  contractors  performing  on  service  contracts 
over  $2,500  which  succeed  service  contracts  under  which  substantially 
the  same  services  were  performed  shall  pay  services  employees  working 
under  such  contracts  no  less  than  the  wages  and  fringe  benefits  (inclu¬ 
ding  accrued  and  prospective  rates)  provided  for  in  any  collective 
bargaining  agreements  between  predecessor  contractors  and  their  service 
employees  (unless  such  wages  and  fringe  benefits  are  determined  by  a 
hearing  to  be  substantially  at  variance  with  those  which  prevail  for 
services  of  a  character  similar  in  the  locality.) 

d.  Contractors  performing  on  service  contracts  over  $2,500 
to  which  predecessor  contractors'  collective  bargaining  agreements  (labor 
agreements)  are  not  applicable  shall  pay  service  employees  working  under 
such  contracts  no  less  than  the  wages  and  fringe  benefits  determined  by 
the  Department  of  Labor  (DOL)  in  accordance  with  prevailing  rates  for 
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such  employees  in  the  locality.  In  the  absence  of  such  determination, 
no  less  than  the  minimum  wage  specified  in  the  Fair  Labor  Standards 
Act,  as  amended. 

e.  00L  shall  make  a  determination  of  minimum  wages  and 
fringe  benefits  (wage  determination)  to  be  paid/provided  service  employees 
based  on  prevailing  rates  in  the  locality  or  a  predecessor  contractor's 
labor  agreement(s)  whichever  is  applicable  -  whenever  more  than  five  (5) 
service  employees  are  to  be  used  under  the  forthcoming  service  contracts. 

f.  Every  contract  (and  any  bid  specification  therefor)  shall 
contain  a  statement  of  the  applicable  General  Schedule  ("white  collar") 

or  Wage  Board  ("blue  collar")  rates  which  could  be  paid  service  employees 
working  under  such  contract  if  they  were  Federal  hires  instead  of  con¬ 
tractor  employees.  DOL  is  to  give  "due  consideration"  to  these  rates 
when  making  the  wage  determination. 

2.  Statutory  Exemptions 

The  Services  Contract  Act  shall  not  apply  to  the  following: 

a.  Any  contract  of  the  United  States  or  District  of  Columbia 
for  construction,  alteration,  and/or  repair,  including  painting  or 
decorating  of  public  buildings  or  public  works; 

b.  Any  work  required  to  be  done  in  accordance  with  the 
provisions  of  the  Walsh-Healey  Public  Contracts  Act; 

c.  Any  contract  for  the  carriage  of  freight  or  personnel 
by  vessel,  airplane,  bus,  truck,  express,  railway  line,  or  oil  or  gas 
pipeline  where  published  tariff  rates  are  in  effect,  or  where  such 
carriage  is  subject  to  rates  covered  by  Section  22  of  the  Interstate 
Commerce  Act; 
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d.  Any  contract  for  the  furnishing  of  services  by  radio, 
telephone,  telegraph,  or  cable  companies,  subject  to  the  Communications 
Act  of  1934; 

e.  Any  contract  for  public  utility  services,  including  electric 
light  and  power,  water,  steam,  and  gas; 

f.  Any  employment  contract  providing  for  direct  services 
to  a  Federal  agency  by  an  individual  or  individuals;  and 

g.  Any  contract  with  the  Post  Office  Department,  the  princi¬ 
pal  purpose  of  which  is  the  operation  of  postal  contract  stations; 

h.  Any  services  to  be  furnished  outside  the  United  States. 

For  geographic  purposes,  the  "United  States"  is  defined  in  Section  8(d) 
of  the  Act  to  include  any  State  of  the  United  States,  the  District  of 
Columbia,  Puerto  Rico,  the  Virgin  Islands,  the  Outer  Continental  Shelf 
Lands,  as  defined  in  the  Outer  Continental  Shelf  Lands  Act,  American 
Samoa,  Guam,  Wake  Island,  Eniwetok  Atoll,  Kwajalein  Atoll,  Johnston 
Island,  and  Canton  Island.  It  does  not  include  any  other  territory 
under  the  jurisdiction  of  the  United  States  or  any  U.S.  base  or  possession 
within  a  foreign  country. 

i.  Any  of  the  following  contracts  exempted  from  all  provi¬ 
sions  of  the  Act,  pursuant  to  Section  4(b)  of  the  Act,  which  exemptions 
the  Secretary  of  Labor,  prior  to  amendment  of  such  Section  by  Public 
Law  92-473,  found  to  be  necessary  and  proper  in  the  public  interest  or 
to  avoid  serious  impairment  of  the  conduct  of  Government  business: 

(1)  Contracts  entered  into  by  the  United  States  with 
common  carriers  for  the  carriage  of  mail  by  rail,  air  (except  air  star 
routes),  bus,  and  ocean  vessel,  where  such  carriage  is  performed  on 
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regularly  scheduled  runs  of  trains,  airplanes,  buses,  and  vessels  over 
regularly  established  routes  and  accounts  for  an  insubstantial  portion 
of  the  revenue  therefrom;  and 

(2)  Any  contract  entered  by  the  U.S.  Postal  Service 
with  an  individual  owner-operator  for  mail  service  where  it  is  not 
contemplated  at  the  time  the  contract  is  made  that  such  owner-operator 
will  hire  any  service  employee  to  perform  the  services  under  the  contract 
except  for  short  periods  of  vacation  time  or  for  unexpected  contingencies 
or  emergency  situations  such  as  illness  or  accident. 

B.  MAJOR  POLICY  IMPLICATIONS 

1 .  Promoting  Socio-Economic  Coals 

A  socio-economic  program  is  defined  as  any  executive,  legislative 
or  departmental  program  or  policy  that  is  basically  designed  to  promote, 
advance  or  achieve  social  benefits  through  economic  means.  [1:106] 

The  Federal  budget  outlay  for  goods  and  services,  especially  for 
national  defense,  is  so  large  that  reformers  have  for  many  years  looked 
to  it  as  a  vehicle  for  achieving  social  and  economic  as  well  as  defense 
goals. 

The  Commission  on  Government  Procurement  recognized  thirty- 
nine  "socio-economic  programs"  as  having  impact  on  government  procurement. 
Of  the  39  socio-economic  programs,  four  were  cited  as  having  significant 
cost  impact  in  defense  procurement.  These  are  the  Davis- Bacon  and 
the  related  Service  Contract  Acts,  the  Minority  Business  Enterprise 
(Small  Business  Section  8(a) )  Program  and  the  Buy  American  Act.  [1:107] 
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2. 


1 


Increasing  Private  Sector  Utilization 

DOD  Directive  4100.15  implements  OMB  Circular  A-76.  It 
prescribes  DOD  policy  concerning  reliance  upon  the  private  sector 
as  follows: 

The  Department  of  Defense  will  depend  upon  both  private  and 
Government  commercial  or  industrial  sources  for  the  provision  of 
products  and  services,  with  the  objective  of  meeting  its  military 
readiness  requirements  with  maximum  cost  effectiveness  .  .  . 

The  directive  further  states  that: 

.  .  .  DOD  components  will  be  equipped  and  staffed  to  carry  out 
effectively  and  economically  those  commercial  and  industrial  activities 
which  must  be  performed  internally  to  meet  military  readiness  require¬ 
ments.  All  other  required  products  or  services  will  be  obtained  in 
the  manner  least  costly  to  the  Government  (by  contract,  by  procurement 
from  other  Government  Agencies,  or  from  DOD  commercial  or  industrial 
activities) . 

In  addition,  DOD  components  must  not  rely  upon  private 
enterprise  for  those  basic  functions  of  management  necessary  to  retain 
essential  control  over  the  conduct  of  their  program,  including: 

a.  selection,  training  and  direction  of  Government  personnel, 

b.  assignment  of  organizational  responsibilities, 

c.  planning  of  programs, 

d.  establishment  of  performance  goals  and  priorities,  and 

e.  evaluation  of  performance. 

However,  use  of  contract  manpower  for  managerial,  advisory, 
and  other  support  services  related  to  these  internal  functions  is  permitted 
where  required,  "provided  that  the  Government's  fundamental  responsi¬ 
bility  for  controlling  and  managing  its  programs  is  not  compromised  or 
weakened" . 

OMB  Circular  A-76  and  the  Service  Contract  Act  are  interrelated 
with  each  other  because  the  areas  most  suited  for  contracting  out  are 
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usually  under  the  umbrella  of  the  SCA.  Examples  of  these  areas 
are  custodial  services,  guard  services,  food  services,  and  refuse  col¬ 
lection.  It  is  because  of  this  relationship  that  requires  that  OMB 
Circular  A-76  be  monitored  for  new  developments.  An  example  in  early 
1979,  A-76  was  extensively  revised  in  ways  which  could  affect  the 
outcome  in  future  cases.  The  new  version  contains  specific  standards 
for  deciding  whether  savings  are  sufficient  to  justify  continuing  an 
in-house  Government  activity  (thereby  presumably  putting  limits  on  the 
discretion  of  procuring  agencies).  A  10%  factor  was  specified  favoring 
continuation  of  the  status  quo — a  standard  which  would  have  been  violated 
in  many  past  cases  where  cost  comparisons  could  show  a  mere  2%  potential 
savings  resulting  from  a  shift  from  in-house  services  to  contracting-out. 
[42:8] 

3.  Curtailing  Wagebusting 

The  Federal  Government  has  for  many  years  contracted  with 
American  industry  for  a  variety  of  services  in  support  of  Federal 
programs.  In  most  cases,  the  contracts  have  been  entered  into  as  a 
result  of  competitive  procurement  procedures  and  they  normally  are 
subject  to  periodic  recompetition. 

Unwarranted  reductions  in  salaries  and  fringe  benefits  can 
occur  during  competition  for  Government  service  contracts.  Since  the 
costs  of  wage  and  fringe  benefits  constitute  the  largest  cost  element 
in  a  service  contract,  competitors  often  have  driven  down  wage  rates  to 
unrealistically  low  levels,  even  though  the  employees  that  will  perform 
the  work  under  the  new  contract  are  the  same  performing  the  work  under 
the  predecessor  contract.  [18] 
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The  Service  Contract  Act  of  1965,  as  amended,  was  enacted 
to  prevent  such  "wage  busting"  practices.  The  Department  of  Labor  sets 
and  maintains  wage  determinations  for  these  service  employees. 
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IV.  MAJOR  SCA  IMPLEMENTATION  ISSUES 

The  task  of  implementing  the  provisions  of  the  Services  Contract 
Act  has  been  left  to  the  Agencies  themselves.  The  Department  of  Labor 
has  issued  Zi  CFR,  Parts  4.  6  and  1910,  providing  for  the  administra¬ 
tion  and  enforcement  of  the  Act.  The  Department  of  Defense  issued 
DAC  #76-20  on  17  September  1979  to  implement  the  current  requirements 
of  the  SCA  and  DOL. 

Both  regulations  are  general  in  nature  which  requires  discretion¬ 
ary  interpretations  by  Contracting  Officers  and  creates  a  "muddling-thru" 
process  in  order  to  implement  the  SCA.  The  following  is  a  summary  of 
the  major  issues  and  problems  that  were  generated  during  this 
"muddling-thru"  process. 

A.  PROBLEMS  WITH  APPLICABILITY  AND  COVERAGE  OF  THE  ACT 

This  is  the  most  basic  issue  and  one  which  has  caused  the  most 
confrontations  between  the  DOD,  DOL,  and  Industry.  The  basic  question 
is:  To  what  contracts  does  the  SCA  apply? 

1 .  General 

As  stated  in  the  Act,  the  SCA  applies  to  all  "...contracts 
(and  any  bid  specification  therefor)  the  principal  purpose  of  which  is  to 
furnish  services  in  the  United  States  through  the  use  of  service  employees". 
DOL  interprets  "principal  purpose"  as  applying  only  to  the  furnishing  of 
services  "within  the  United  States"  and  "through  the  use  of  service 
employees"  considered  separate  and  subordinate.  This  interpretation 
together  with  the  broad  definition  of  "service  employee"  and  the 
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administrative  and  enforcement  authority  given  DOL  has  resulted  in  DOL's 
determination  of  SCA  applicability  to  many  contracts  for  R  6  D,  profes¬ 
sional  engineering,  equipment  overhaul  and  modification,  and  ADPE 
operation  and  maintenance.  [22:3]  Each  of  these  areas  were  not  consi¬ 
dered  to  be  covered  under  the  SCA  in  the  recent  past  and  in  fact  are 
still  being  contested  by  DOD.  The  following  is  a  discussion  on  the 
applicability  question  in  each  area: 

a.  SCA  Applicability  to  Equipment  and  Modification 

Over  the  years,  DOD  has  in  good  faith  determined  that 
equipment  overhaul  and  modification  is  principally  the  furnishing  of 
supplies  and  materials  and  therefore  subject  to  the  Public  Contracts  Act. 
Throughout  these  same  years  DOL  on  a  case-by-case  basis  has  determined 
that  such  contracts  are  principally  for  services  and  subject  to  the  SCA. 
However,  DOL  has  not  issued  either  a  ruling  and  interpretation  or  a 
policy  memorandum  to  Heads  of  all  agencies  stating  that  all  such  contracts 
are  subject  to  the  SCA.  Knowing  that  DOL  might  take  such  action  at 
any  time  (particularly  after  a  significant  Comp. Gen.  decision  of  1  June  1978 
(B-190505;  B.  B.  Saxon  Co.,  Inc.)  which  upheld  DOL's  authority  to 
apply  SCA  to  overhaul  and  modification  unless  DOL's  determination  was 
clearly  contrary  to  law),  DOD  referred  the  matter  of  equipment  overhaul 
and  modification  to  the  Administrator  (Mr.  Les  Fettig),  OFPP.  Although 
restricting  equipment  to  engines,  Mr.  Fettig  gave  the  DOD  request 
favorable  consideration  and  initiated  action  overruling  DOL  without 
first  discussing  the  matter  with  the  Secretary  of  Labor.  This  action  met 
with  the  displeasure  of  the  Secretary  of  Labor  and  with  the  Congressional 
Labor  Subcommittees.  Eventually,  actions  initiated  by  Mr.  Fettig  were 
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withdrawn  upon  receipt  of  a  SecLabor  letter  of  10  October  1978  which 
informed  SecDef  that  the  matter  was  under  active  review  to  determine 
applicability  of  appropriate  labor  statute  and  that  a  one-year  exemption 
from  applying  the  SCA  to  engine  overhaul  and  modification  was  granted. 

(A  short  time  after  this,  Mr.  Fettig  departed  his  position.  The  question 
of  final  authority  in  SCA  matters  arose  from  this  situation.  It  was 
referred  to  the  Attorney  General  who  later  on  in  a  9  March  1979  opinion 
advised  the  President  that  final  authority  rests  with  SecLabor.)  In 
mid  1979,  DOD  and  DOL  officials  met  and  developed  a  draft  definition/ 
description  of  equipment  overhaul  and  modification  work  which  might  be 
subject  to  the  Public  Contracts  Act.  Since  that  time,  the  draft 
definition /description  has  been  undergoing  review  at  high  levels  within 
DOL.  When  such  review  will  be  completed  is  not  known.  SecLabor  has 
extended  the  engine  exemption  for  an  indefinite  period.  Meantime,  DOD 
continues  to  apply  the  Public  Contracts  Act  to  equipment  overhaul  and 
modification  contracts.  Should  overhaul  and  modification  contracts 
finally  be  determined  by  DOL  to  be  applicable  to  the  SCA,  at  least  two 
important  Navy  contractors  have  stated  they  will  not  accept  SCA  provi¬ 
sions.  These  contractors  are  Litton  and  Varian.  [22:5-6] 

b.  SCA  Applicability  to  Research  and  Development  (R  &  D)  Contracts 
Dr.  Perry,  USD  R  &  E,  wrote  SecLabor  Marshall  on  2  April  1980 
expressing  concern  that  DOL's  proposed  revisions  to  SCA  regulations  at 
29  CFR  Part  4  (published  in  the  Federal  Register  of  28  December  1978) 
for  the  first  time  explicitly  apply  SCA  provisions  to  R  &  D  contracts 
(DOL  adds  R  &  D  to  a  listing  of  services  to  which  the  SCA  is  applicable). 
Further,  Labor's  extension  of  SCA  protections  to  more  highly  skilled 
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workers  in  the  R  £  D  field  such  as  laboratory  technicians  who  are  quite 
adequately  compensated  is  questioned.  The  letter  states  that  application 
of  the  SCA  in  the  past  to  R  &  D  contracts  has  been  a  rarity.  Finally, 

Dr.  Perry  points  out  that  the  application  of  the  SCA  to  R  &  D  contracts 
is  not  consistent  with  the  SCA  in  that  the  SCA  "clearly  states  that  it  is 
to  be  applied  to  contracts  where  'the  principal  purpose  ...  is  to  furnish 
services  ...  through  the  use  of  service  employees'".  Summarizing,  the 
USD  R  £  D  does  not  believe  the  SCA  applicable  to  R  S  D  contracts  and 
suggests  that  if  DOL  intends  to  apply  the  SCA  to  R  £  D  it  should  seek 
"specific  new  legislation  from  the  Congress".  To  date,  there  is  no 
indication  of  a  SecLabor  response  to  this  letter.  It  is  perhaps  batter 
that  there  has  been  no  response  when  giving  consideration  to  the 
Amendments  of  October  1976  and  the  authority  of  SECLABOR /DOL  in 
making  determinations  of  applicability  would  indicate  the  greater  likelihood 
that  DOD  should  be  (i)  applying  the  SCA  and  (ii)  seeking  specific  new 
legislation  from  the  Congress  to  remove  R  £  D  from  SCA  coverage  and 
limit  the  administrative  and  enforcement  authority  of  DOL.  [22:6] 
c.  Applicability  of  SCA  to  ADPE  Maintenance 

In  mid  1979,  DOL  discovered  that  CSA  schedule  contracts 
for  purchase/lease/maintenance  of  ADPE  did  not  contain  SCA  provisions 
applicable  to  the  maintenance  portion  (considered  a  separate  bid  speci¬ 
fication;  also,  customers  were  placing  maintenance  only  orders  under 
these  schedule  contracts).  Labor  directed  CSA  to  apply  the  SCA.  The 
incorporation  of  the  SCA  in  solicitations  for  FY  80  schedules  met 
resistance  from  several  manufacturers/servicers  by  their  refusal  to  accept 
SCA  provisions  (the  industry  pays  its  technicians  based  on  a  relatively 
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low  minimum  rate  supplemented  by  merit/incentive  pay;  the  DOL  wage 
determinations  set  forth  minimum  rates  substantially  higher)  (also,  the 
industry  would  be  reluctant  to  open  up  its  payroll  and  other  records 
to  DOL  as  such  records  if  disclosed  to  the  public  could  erode  a  company's 
competitive  posture).  GSA's  FY  80  problems  were  alleviated  when  DOL 
permitted  award  of  schedule  contracts  without  SCA  provisions  through 
7  November  1979.  Throughout  this  period,  DOL  and  industry  officials 
attempted  to  resolve  the  problem.  An  interim  nationwide  wage  determina¬ 
tion  issued  by  DOL  in  November  1979  reduced  the  number  of  major 
companies  refusing  to  accept  SCA  provisions  to  two  (2)  (Hewlett  Packard 
and  Digital  Equipment  Corp. ) .  When  confronted  with  direct  contracting 
(sole  source)  with  these  companies,  the  DUSD  R  S  E  (AP)  approved 
procedure  of  using  purchase  orders  of  $2,500  or  less  was  implemented. 

In  June  1980,  following  continued  attempts  to  resolve  the  matter,  DOL 
issued  a  revision  to  its  wage  determination  of  30  November  1979.  Hewlett 
Packard  in  a  July  1980  open  letter  has  stated  it  will  accept  the  revised 
determination  which  will  be  applicable  for  the  life  of  the  contract  to 
which  it  is  incorporated.  Other  heretofore  unwilling  companies  are 
expected  to  follow  suit.  It  appears,  for  the  time  being  at  least  (FY  81 
procurement),  that  the  problem  will  dissipate  without  further  pursuing 
the  matter.  [22:5] 

B.  WAGE  DETERMINATION  COMPLIANCE 

During  the  course  of  this  research,  it  became  evident  that  the 
entire  area  of  wage  determinations  has  become  a  major  implementation 
problem.  A  recent  GAO  report  reviewed  14  DOD  procurement  offices 
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and  revealed  that  most  offices  were  not  fully  complying  with  SCA  and 
ASPR  (now  OAR)  requirements  on  obtaining  wage  determinations.  [70] 
This  report  cited  the  following  as  examples: 


1.  Five  procurement  offices  failed  to  request  the  required  wage 
determinations  from  Labor  for  27  of  425  contracts,  and  for  another  27 
contracts,  five  offices  obtained  wage  determinations  but  did  not  initially 
include  them  in  the  contracts. 

2.  Six  offices  failed  to  request  the  required  wage  determinations 
for  62  of  212  purchase  orders,  and  for  another  12  orders,  the  office 
requested  wage  determinations  but  did  not  receive  a  reply. 

3.  The  procurement  offices  failed  to  request  determinations  from 
Labor  at  least  30  days  before  solicitation,  as  required,  for  205  (about 
50  percent)  of  the  425  contracts  reviewed  and  for  36  (about  17  percent) 
of  the  212  purchase  orders  reviewed. 

4.  For  222  of  241  requests  for  wage  determinations  submitted  late, 
the  offices  failed  to  give  labor  explanations  for  the  untimely  submissions. 

5.  Three  procurement  offices  failed  to  give  labor  the  required 
notices  of  award  of  contract  in  76  of  131  contracts  and  purchase  orders 
reviewed  at  these  offices. 

The  GAO  report  further  stated  that  an  investigation  conducted  by 
DOL  at  their  request  showed  that  one  procurement  office's  failure  to 
include  wage  determinations  in  the  contracts  resulted  in  nine  service 
employees  of  two  contractors  receiving  lower  wages  and  fringe  benefits 
than  they  would  have  been  entitled  to  under  SCA.  [70:6]  It  is  the  belief 
of  this  author  that  this  condition  is  common  throughout  DOD  and  all 
other  Agencies. 
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GAO's  review  showed  that  personnel  at  most  procurement  offices 
were  often  not  aware  of  the  DAR  and  Labor  requirements  for  requesting 
wage  determinations  under  SCA,  that  DOD  provided  procurement  personnel 
only  minimal  training  specifically  on  SCA,  and  that  OOD  did  little 
internal  monitoring  of  the  procurement  office's  compliance  with  the  DAR 
and  Labor  requirements  for  SCA. 

DOD  procurement  office  officials  attributed  the  failure  to  request 
wage  determinations  for  all  contracts  and  other  violations  of  DAR 
primarily  due  to  procurement  personnel  carelessness,  oversight,  and 
unfamiliarity  with  the  regulations.  According  to  the  officials,  the  primary 
reason  for  failing  to  request  wage  determinations  for  the  74  purchase 
orders  was  a  lack  of  knowledge  by  procurement  personnel  that  orders 
in  the  $2,500  to  $10,000  range  were  subject  to  the  Act.  [70:12]  The 
issuance  by  the  Department  of  Defense  of  DAC  76-20  on  17  Sep  1979 
has  been  of  great  help  to  the  purchasing  activities  in  educating  the 
personnel  on  the  requirements  of  the  SCA  and  procedures  for  its  imple¬ 
mentation.  There  is  still  a  long  way  to  go  in  the  education  and  compliance 
problems  but  the  procedural  problems  associated  with  wage  determinations 
are  starting  to  disappear  since  DAC  76-20  has  been  incorporated 
by  the  purchasing  activities. 

C.  WAGE  DETERMINATION  RATES 

Once  the  mainly  procedural  problems  with  wage  determinations 
are  ironed  out,  the  next  issue  to  consider  is  whether  the  wage  rates 
determined  by  DOL  are  fair  and  representative  of  the  industry.  DOL 
develops  wage  determinations  based  on  predecessor  labor  agreements 
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SCA  successorship  doctrine),  collective  bargaining  agreements.  Federal 
rates,  BLS  surveys,  and  other  means  unknown  to  this  writer.  [22:4] 

The  validity  of  these  wages  has  been  under  some  criticisms.  This 
criticism  has  been  directed  mainly  on  the  prevailing  rate  concept  and 
successorship  doctrine.  The  following  is  a  summary  of  these  two 
volatile  areas: 

1 .  Prevailing  Rate  Determinations 

It  has  been  the  Department  of  Labor's  policy  to  use  wage  rates 
prevailing  at  the  location  of  the  procurement  activity  as  the  "prevailing" 
rates  for  the  place  of  contract  performance  when  the  place  of  performance 
is  unknown  at  the  time  of  bid.  Under  this  policy,  the  "prevailing" 

rates  could  be  way  out  of  line  with  the  actual  area  of  performance 

resulting  in  a  disruption  of  the  economic  structure  of  the  area. 

Industry  states  that  many  times  DOL  uses  "median"  or  "mean" 
rates  as  prevailing  rates.  This  practice  can  result  in  the  wage  deter¬ 
mination  specifying  a  rate  which  is  actually  paid  to  only  one  or  none  of 

the  employees  surveyed.  Further,  this  practice  eliminates  all  rates  below 
the  median  or  mean  requiring  the  least  experienced  employees  either  to 
be  paid  the  median  or  mean  rate  or  to  be  laid  off.  In  addition,  it  sets 
the  stage  for  demands  by  the  more  experienced  employees  for  higher 
wage  rates  in  order  to  re-establish  their  former  relationship  to  the  less 
experienced  employees.  Industry  questions  whether  a  two-tiered  wage 
system-commercial  work  versus  Government  contracts  is  required?  They 
say  that  this  would  affect  morale  and  hamper  reassignments.  It  is  felt 
that  if  the  Federal  wage  is  used  for  all  work,  they  may  price  themselves 
out  of  commercial  work,  unjustly  reward  the  marginal  worker  and 


59 


fail  to  recognize  the  superior  worker  with  an  adequate  wage  differential. 

[38:  243-244] 

2.  Predecessor /Successor  Contracts 

The  1972  modifications  to  the  Act  prohibit  a  successor  contrac¬ 
tor  from  paying  service  employees  less  than  the  wages  and  fringe 
benefits  provided  for  in  a  collective  bargaining  agreement  as  a  result  of 
arms-length  negotiations  to  which  such  employees  would  have  been 
entitled  if  they  were  employed  under  the  predecessor  contract.  (Sec. 

4(c),  41U.S.C.  G353(c)).  However,  if  administered  in  accordance  with 
its  terms,  it  would  require  rates  negotiated  at  the  predecessor  contract 
location  to  be  applied  as  minimums  at  a  different  successor  contract 
location  even  if  the  prevailing  wage  rates  in  the  locality  of  the  successor 
contractor  are  considerably  lower. 

The  Act,  as  amended,  makes  it  almost  impossible  for  the 
Government  to  reap  the  benefits  of  legitimate  competition.  In  addition, 
the  amendment  provisions  discriminate  against  non-organized  employees. 
Under  those  provisions,  organized  employees  covered  by  a  collective 
bargaining  agreement  are  guaranteed  that  their  wage  rates  will  not  be 
reduced  by  a  successor  contractor.  Employees  who  are  not  covered  by 
a  collective  bargaining  agreement  have  no  such  guarantee.  [  38:2461 
Another  problem  that  has  been  evolving  recently  is  the 
quantification  of  retirement  benefits.  Should  a  successor  contractor  be 
required  to  provide  retirement  benefits  equal  to  the  predecessor  contractor's 
if  his  are  of  a  lessor  quality?  This  question  has  not  been  resolved  to 
date. 
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Both  the  prevailing  rate  concept  and  successorship  doctrine 
are  considered  inflationary  by  many  people  although  a  portion  of  these 
determinations  must  be  considered  acceptable  as  they  comply  with  the 
intent  of  the  SCA  (to  assure  fair  and  living  wages  and  fringe  benefits 
for  service  employees) .  Such  determinations  can  necessitate  dual 
bookkeeping  and  developing  special  arrangements  acceptable  to  the  union 
if  a  labor  agreements  is  involved.  DOO  labor  advisors  have  received 
some  general  statements  of  displeasure  from  industry,  but  there  has  been 
little  real  evidence  presented  as  to  adverse  impact  on  morale  or  job 
reassignments.  There  had  been  evidence  though,  of  contractors  refusing 
to  bid  on  a  contract  because  of  the  above  problems  associated  with  wage 
determinations.  If  other  companies  follow  this  lead,  it  could  lead  to  a 
major  disaster  and  a  confrontation  between  DOL  and  industry. 

D.  INCLUSION  OF  COORDINATED  FEDERAL  WAGE  SYSTEM  RATES 
Another  amendment  to  the  Act  made  in  1972  requires  service 
contracts  to  include  a  statement  of  the  rates  that  would  be  payable 
by  Federal  agencies  to  the  various  classes  of  service  employees  employed 
in  the  work  if  they  were  Federal  employees  covered  by  the  Coordinated 
Federal  Wage  System.  The  shortcomings  of  this  requirement  were  ably 
described  in  testimony  before  the  Special  Subcommittee  on  Labor  of  the 
Committee  on  Education  and  Labor  of  the  House  of  Representatives  as 
follows:  (38:2471 

The  services  called  for  by  most  service  contracts  can  be  performed 
by  various  combinations  of  different  skill  levels,  and  the  approach 
that  would  be  used  by  the  Government  is  seldom  the  same  one  that  would 
be  employed  by  a  contractor  bidding  in  a  competitive  procurement. 
Consequently,  any  attempt  by  a  Federal  agency  to  predict  the  number, 
grade  level,  and  wage  of  the  service  employees  required  to  perform  a 
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specific  task  is  at  best  a  semi-educated  guess  that  may  be  completely 
unrelated  to  the  manning  proposed  by  the  successful  contractor. 


The  vague  and  indefinite  quality  of  the  Federal  employment  rates 
that  can  be  quoted  renders  them  virtually  useless  as  a  guide  for 
establishing  the  "prevailing  rate  in  the  locality".  Another  serious 
problem,  however,  is  the  inclusion  of  these  rates  in  the  actual  contract, 
which  could  be  incorporated  as  an  implied  requirement  for  the  Contractor 
to  compensate  his  personnel  at  the  listed  rates.  Such  ambiguity  could 
lead  to  extended  litigation  and  protracted  controversy  to  the  disad- 
k  vantage  of  all  parties  concerned.  We  strongly  feel  that  contractual 

J  documents  should  be  kept  as  clear  as  possible  of  such  distracting  and 

confusing  information.  (Testimony  of  J.A.  Caffiaux,  Vice  President  of 
the  Government  Products  Division  of  the  Electronic  Industries  Association, 
before  the  Special  Subcommittee  on  Labor,  Committee  on  Education  and 
Labor,  U.  S.  House  of  Representatives  (May  8,  1974)) 


E.  LABOR  ENFORCEMENT  OF  SCA 

The  Department  of  Labor's  ten  regional  and  Employment  Standards 
Administration's  (ESA)  Wage  and  Hour  Division's  88  area  offices  are 
responsible  for  enforcing  labor  standards  provisions  in  contracts  subject 
to  the  SCA.  The  regional  and  area  offices  are  to  prepare  program 
plans  for  enforcing  SCA  and  other  Acts.  Under  this  plan,  the  area 
offices  are  to  investigate  for  compliance  with  SCA  provisions  for  a  variety 
of  reasons  including: 

1.  complaints; 

2.  other  information  indicating  noncompliance; 

3.  improper  practices  needing  correction  found  in  a  particular 
industry;  and 

4.  a  general  direct  enforcement  program  to  investigate  as  many 
covered  employees  as  possible  with  available  staff. 

Regarding  a  general  direct  enforcement  program,  ESA's  Field 
Operations  Handbook  states: 
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"Our  goals  and  objectives,  simply  stated  are  to  provide  service 
to  the  public  and  to  vigorously  and  uniformly  enforce  all  Acts  for  which 
we  have  responsibility.  We  must  be  receptive  to  and  promptly  service 
all  legitimate  complaints.  Additionally,  we  must  recognize  that  under 
some  Acts  substantial  violations  are  occurring  but,  for  a  number  of 
reasons,  a  smaller  number  of  complaints  are  made.  Similarly,  we  must 
recognize  that  the  servicing  of  complaints  without  a  direct  program 
does  not  give  us  the  balanced  compliance  program  which  has  been 
mandated  to  use  in  the  allocation  of  resources.  Thus  in  executing  a 
compliance  program,  we  must  strive  to  insure  that  all  Acts  are  enforced, 
notwithstanding  that  complaints  may  or  may  not  be  received." 

Thus,  ESA  has  recognized  that  a  programof  directed  review  is 
needed  to  insure  compliance  with  SCA. 

In  a  review  by  GAO,  three  regional  offices  and  seven  area  offices 
were  visited  to  determine  the  extent  of  ESA's  enforcement  of  the  SCA. 

This  review  revealed  the  following: 

1.  The  area  offices  devote  only  a  small  part  of  their  staff 
resources  to  enforcing  SCA, 

2.  The  area  offices'  enforcement  efforts  are  limited  primarily  to 
investigating  complaints, 

3.  The  area  or  regional  offices  made  few  self-initiated  compliance 
reviews  of  SCA  contractors,  and 

4.  None  of  the  area  or  regional  offices  have  a  program  for 
monitoring  compliance  with  SCA  provisions.  [70:19] 

The  GAO  report  pointed  out  as  an  example,  the  SCA  requires  a 
contractor  to  notify  employees  of  compensation  due  them  under  SCA 
and  to  provide  sanitary  and  safe  working  conditions.  Yet,  according 
to  several  area  office  officials,  no  effort  is  made  to  determine  if  these 
requirements  are  complied  with  unless  a  specific  complaint  is  received. 
They  added  that  Labor's  Occupational  Safety  and  Health  Administration 
would  be  responsible  for  investigating  complaints  about  unsafe  working 
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conditions.  The  SC  A  enforcement  actions  are  combined  with  actions 
concerning  other  Government  contract  laws,  such  as  the  Davis- Bacon, 
Walsh-Healey,  and  Contract  Work  Hours  and  Safety  Standards  Acts. 

GAO's  investigations  revealed  that  approximately  4%  of  the  available 
staff-years  is  utilized  in  enforcing  Government  contract  laws.  [70:20] 

The  seven  area  offices  reviewed  received  an  average  of  110 
complaints  relating  to  SC  A.  Regional  and  area  office  officials  said 
that  they  had  too  few  complaince  officers  to  investigate  SCA  complaints 
and  to  make  self-initiated  compliance  reviews  of  contractors  or  to  monitor 
DOD's  and  other  agencies1  compliance  with  SCA.  As  a  consequence, 
their  offices  have  been  forced  to  maximize  their  efforts  and  that  amounted 
to  investigating  complaints  only.  [70:20] 

ESA  headquarters  officials  acknowledged  that  ESA  does  not  conduct 
a  directed  program  of  reviewing  randomly  selected  SCA  contracts  or 
contractors.  They  also  acknowledged  that  ESA  (1)  has  no  way  of 
determining  the  extent  of  noncompliance  with  SCA  regulations  by  DOD  and 
other  Federal  agencies  and  ( 2)  does  not  know  whether  contractors  are 
violating  the  Act  by  paying  service  employees  lower  wages  than  are 
required.  The  officials  claim  they  cannot  make  these  program  reviews 
because  they  have  too  few  compliance  officers  to  handle  the  complaint 
workload.  [70:21] 

What  does  all  of  this  mean:  It  means  that  SCA  contractors  who 
are  in  violation  will  continue  to  operate  in  noncompliance  with  the  Act. 

DOD  and  other  Federal  agencies  will  establish  procedures  and  continue 
to  contract  without  knowing  whether  they  are  interpreting  the  law  correctly 
or  not.  Many  service  employees  will  not  receive  the  benefits  provided  them 


by  the  Act.  In  many  ways,  it  is  as  though  there  were  no  Act  at  all! 
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REVIEW  OF  DEPARTMENT  OF  LABOR  DETERMINATIONS 


The  SCA  does  not  provide  for  review,  either  by  the  Comptroller 
General,  Office  of  Federal  Procurement  Policy,  or  the  courts,  on  wage 
rate  determinations  or  determinations  as  to  applicability  of  the  Act  made 
by  the  Department  of  Labor. 

Some  prior  decisions  have  held  that  the  Secretary  of  Labor  rather 
than  the  contracting  agency  has  the  responsibility  for  determining  which 
statute  is  applicable  to  a  particular  contract.  (Curtiss-Wright  Corp.  vs 
McLucas).  In  1974,  however.  Congress  created  OFPP  for  the  purpose  of 
providing  "overall  direction  of  procurement  policy  .  .  .  ."  OFPP  claimed 
that  the  interpretation  of  labor  standards  statutes  to  determine  which 
applies  to  a  particular  class  of  contracts  is  a  procurement  policy  matter 
which  P.L.  93-400  authorizes  it  (rather  than  the  Labor  Secretary)  to 
decide.  OFPP  claimed  the  duty  and  the  power  to  identify,  to  consult 
with  DOL  about,  and,  if  it  must,  to  override  incorrect  or  inappropriate 
interpretations  or  applications  of  the  SCA  that  are  gratuitously  and 
severely  costly  to  the  government.  [25] 

The  U.S.  Attorney  Ceneral  disagreed.  The  legislative  history  of 
P.L.  93-400  (particularly  the  activities  of  the  Commission  on  Government 
Procurement)  indicates  an  intent  to  distinguish  between  (a)  the  "procure¬ 
ment  aspects"  of  the  contract  labor  standards  statutes,  and  (b)  the 
"substantive  enforcement"  of  those  statutes.  OFPP  was  given  authority 
to  set  policy  over  the  procurement  aspects  in  the  interest  of  achieving 
uniformity.  However,  the  quite  separate  responsibility  of  interpreting 
and  enforcing  the  "socio-economic  purposes"  of  these  statutes  was  not 
conferred  on  OFPP.  Instead,  Congress  intended  to  avoid  interfering 


with  the  existing  agency  authority  to  make  policy  in  these  substantive 
areas  until  the  socio-economic  statutes  could  be  subjected  to  later 
Congressional  review  and  possible  modification. 

Accordingly,  the  Attorney  General  concluded  that  the  Secretary  of 
Labor  rather  than  OFPP  is  responsible  for  deciding  whether  a  particular 
class  of  contracts  is  subject  to  the  SC  A.  [41] 

These  rulings  have  placed  an  enormous  amount  of  power  into  the 
hands  of  the  Secretary  of  Labor.  It  is  this  very  aspect  that  creates  a 
deep  concern  among  defense  contractors  and  the  Department  of  Defense. 
They  wonder  whether  DOL  will  treat  each  conflicting  situation  objectively 
or  will  DOL  favor  labor  in  a  dispute.  In  the  past,  the  instant  dispute 
touched  upon  procurement  as  well  as  labor,  it  has  been  resolved  by  the 
Labor  Department  with  focus  exclusively  on  labor  concerns.  [26] 

Early  in  1979,  the  National  Council  of  Technical  Service  Industries 
(NCTSI)  executive  director,  Edward  C.  Leeson,  had  written  President 
Carter  urging  him  to  formally  support  repeal  of  the  SCA.  Mr.  Leeson' s 
primary  reason  for  this  request  is  because  of  Labor's  enormous  amount 
of  power  as  characterized  by  this  statement:  "It  is  our  view  that  the 
Labor  Department  sees  itself  as  a  champion  of  organized  labor  at  whatever 
cost.  It  has  not  to  date  demonstrated  objectivity  in  its  interpretations. 

It  is  our  earnest  belief  that  DOL  is  reversing  the  intent  of  Congress 
in  administering  the  Service  Contract  Act.  Rather  than  establishing 
minimum  rates  based  upon  prevailing  wages  in  the  locality,  DOL  is 
obciously  specifying  the  payment  of  excessively  high  wages."  [9] 

Without  a  higher  authority  to  review  DOL's  deicisions,  it  is  felt  by 
many  that  DOL  will  continue  to  expand  coverage  of  the  SCA  and  specify 

the  payment  of  excessively  high  wages. 
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V.  AN  IMPLEMENTATION  GUIDE 


A.  BACKGROUND 

The  bulk  of  this  chapter  is  this  author's  model  of  a  guide  to  the 
implementation  of  the  Service  Contract  Act.  The  primary  purpose  of 
this  guide  is  to  provide  under  one  cover,  enough  information  to  educate 
a  person  dealing  in  contracting,  with  the  requirements  of  the  SCA. 

This  chapter  may  be  utilized  as  a  teaching  guide  during  training  sessions 
or  incorporated  into  an  agency's  procedures  manual  for  use  in  dealing 
with  the  SCA.  The  usefulness  of  this  guide  was  further  enhanced  by 
the  participation  of  numerous  people  knowledgeable  on  the  problems 
generated  by  the  SCA.  The  guide  was  developed  in  draft  form  and  then 
sent  out  for  comment.  The  following  is  a  list  of  people  and  commands 
that  participated  in  its  development. : 

1.  Mr.  Richard  Hedges 
Department  of  the  Navy 
Headquarters,  Naval  Material  Command 
Washington,  D.C.  20360 

2.  Major  Ron  Frankel 
Department  of  the  Army 

Office  of  the  Asst.  Sec.  of  Army  (RDA) 
Washington,  D.C.  20310 

3.  Mr.  Cris  Warner 
Omaha  Labor  Relations  Office 
C/O  3902  ABW/LGC 
Offutt  AFB,  Nebraska  68113 

Mr.  John  Kitchenman 
Navy  Supply  Systems  Command 
Navy  Department 
Washington,  D.C.  20376 


4. 


5.  Mr.  Bruno  WengrosKi 

Army  Logistics  Management  Center 
Code  DRXMC-ACM 
Fort  Lee,  Va.  23801 

6.  Mr.  William  Finnegan 
Office  of  Counsel 
Code  01 

Building  311-4E 
Naval  Supply  Center 
Oakland,  Ca.  94625 

7.  Ms.  Pat  Walker 
Code  201 
Building  3J1-4E 
Naval  Supply  Center 
Oakland,  Ca.  94625 

8.  Mr.  Jamrogowicz 
Naval  Supply  Center 
Code  200A 

Charleston,  S.  Carolina  29408 

9.  Mr.  Chang 

Regional  Contracting  Department 

Naval  Supply  Center 

Pearl  Harbor,  Hawaii  96860 

10.  LCDR  R.  Mayes 

Naval  Regional  Contracting  Office 
Long  Beach,  Ca.  90822 

11.  Ms.  Carol  Kertiss 
Code  200A 

Naval  Supply  Center 
937  North  Harbor  Dr. 

San  Diego,  Ca.  92132 

12.  Mr.  G.  Jones 

Naval  Regional  Contracting  Office 
Washington  Navy  Yard 
Washington,  D.C.  30274 

13.  Mr.  B.  Could 

Naval  Regional  Contracting  Office 
U.  S.  Naval  Base 
Philadelphia,  Pa.  19112 
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14. 


Mr.  Tom  Faltinow 
Labor  Advisor  (Code  054) 

Naval  Facilities  Engineering  Command 
Box  727 

San  Bruno,  Ca.  94066 

15.  CDR  M.  Sneiderman 
Acquisition  Instructor 
Naval  Postgraduate  School 
Monterey,  Ca.  93940 

16.  CDR  D.  Lamm 
Acquisition  Instructor 
Naval  Postgraduate  School 
Monterey,  Ca.  93940 

17.  Ms.  S.  Strickland 
Purchasing  Department 
Naval  Postgraduate  School 
Monterey,  Ca.  93940 


B.  RESULTS 

It  is  anticipated  that  the  use  of  this  guide  will  greatly  increase 
the  awareness  among  contracting  personnel  of  the  requirements  of  the 
SCA.  The  many  problems  associated  with  its  applicability,  coverage,  and 
agency  compliance  should  be  greatly  reduced  through  the  use  and 
understanding  of  this  guide.  The  names,  addresses,  and  telephone 
numbers  of  knowledgeable  personnel  are  presented  to  further  enhance 
communications  and  aid  in  unifying  the  Navy's  implementation  of  the 
SCA. 
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DEDICATION 


I  would  like  to  dedicate  this  guide  to  Mr.  Richard  H.  Hedges, 

Labor  Relations  Advisor,  Headquarters,  Naval  Material  Command,  without 
whose  unselfish  help  this  guide  could  not  be  possible. 


NUMBERING  SYSTEM  FOR  THE  GUIDE 
In  an  effort  to  maintain  the  integrity  of  the  guide,  a  separate 
numbering  system  will  be  utilized.  The  Guide's  page  numbers  will 
appear  in  the  bottom  right  portion  of  the  page  and  will  be  preceeded 
by  the  letter  "G"  for  guide.  The  Guide  also  utilizes  its  own  references 
which  will  be  identified  by  the  letters  of  the  alphabet. 


PREFACE 


Although  the  Service  Contract  Act  of  1965  has  been  in  existence 
for  15  years,  there  remains  the  fundamental  need  for  an  easy  to 
understand  guide  to  its  peculiarities  and  implementation  requirements. 

This  guide  is  an  attempt  to  do  just  that.  But,  it  is  much  more  than  that. 
It  is  a  part  of  a  Master's  thesis  analyzing  the  problems  and  issues  that 
have  arisen  during  the  Act's  15  turbulent  years  of  existence.  This  guide 
is  a  result  of  the  thesis  research  and  is  the  author's  model  to  provide 
a  possible  means  of  solving  some  of  the  problems.  The  guide  would 
present  a  means  for  better  educating  the  applicable  contracting  personnel 
and  provide  an  excellent  sample  for  a  much  needed  procedures  manual 
on  the  requirements  of  the  SC  A. 

Anyone  interested  in  obtaining  the  entire  thesis  will  find  it  available 
through  the  Defense  Logistics  Studies  Information  Exchange,  United 
States  Army  Logistics  Management  Center,  Fort  Lee,  Virginia,  23801. 

The  thesis  provides  more  insight  into  the  problems  and  issues  raised  by 
the  enactment  of  the  SCA  and  possible  recommendations  on  improving 
the  Act. 
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G-l.  INTRODUCTION 


This  guide  is  an  attempt  to  provide  the  reader  with  a  thorough 
knowledge  of  the  McNamara  O'Hara  Service  Contract  Act  (SCA)  of  1965 
as  amended.  Chapter  II  contains  a  suggested  step  by  step  guide  to 
be  followed  in  implementing  the  SCA.  Chapters  III  through  XIII 
provide  the  reader  with  an  in-depth  discussion  on  ail  aspects  of  the 
SCA. 

All  regulations  and  instructions  contained  in  this  guide  conform 
to  the  Defense  Acquisition  Regulations  (DAR),  Title  29,  Code  of 
Federal  Regulations,  Parts  4,  6,  and  1910,  and  other  instructions  issued 
by  the  Secretary  of  Labor. 
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C-ll.  IMPLEMENTATION  BY  CONTRACTING  AGENCIES 


A.  INTRODUCTION 

The  following  pages  contain  a  suggested  step  by  step  method  to 
be  used  in  the  implementation  of  the  Services  Contract  Act.  It  is  an 
attempt  to  simplify  the  procurement  process  by  segregating  into  steps 
each  significant  portion  of  the  process.  The  steps  generally  follow  the 
procedures  set  forth  in  DAR  Chapter  12  with  amplifying  discussions  and 
suggestions  provided  by  the  author. 

Exhibit  B-1  is  a  graphical  representation  of  the  entire  procurement 
process. 
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Receive  request 


Small  Purchase 


Step  5 
Step  5a 


Step  6 

Step  7 
Step  8 
Step  9 
Step  10 
Stop  11 
Step  12 


EXHIBIT  G-l 


Step  1  -  Receipt  of  Request  from  Functional  Area 


1.  This  phase  initiates  the  procurement  process. 

2.  Requests  can  be  received  on  1250's,  1348's,  1149's,  1155's 
depending  on  command  policy. 

3.  Request  should  contain  at  the  least: 

a.  Complete  Statement  of  Work  (SOW) 

b.  Services  Questionnaire  (Exhibit  G-9,  Chapter  VI) 

c.  Authorized  signatory 
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1.  This  phase  is  the  first  decision  point  when  dealing  with  the 


SCA. 

2.  The  SCA  contains  a  threshold  figure  of  $2,500. 

a.  If  the  request  is  for  $2,500  or  less,  go  to  step  2a  which 
is  for  small  purchases. 

b.  If  the  request  is  for  more  than  $2,  500,  continue  to  step  3. 


i 
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Step  2a  -  Less  than  $2,500? 

1.  For  solicitations  and  contracts  that  are  or  may  be  $2,500  or 

less,  to  which  the  Act  applies,  the  contracting  officer  shall  include 

the  clause  set  forth  in  DAR  7-1903. 41  (b) .  The  clause  reads  as  follows: 

SERVICE  CONTRACT  ACT  OF  1965,  AS  AMENDED  (  1979  SEP) 

Except  to  the  extent  that  an  exemption,  variation,  or 
tolerance  would  apply,  pursuant  to  29  CFR  4.6,  if  this 
were  a  contract  in  excess  of  $2,500,  the  Contractor  and 
any  subcontractor  hereunder  shall  pay  all  employees 
engaged  in  performing  work  on  the  contract  no  less  than 
the  minimum  wage  specified  under  Section  6(a)(1)  of  the 
Fair  Labor  Standards  Act  of  1938,  as  amended.  All 
regulations  and  interpretations  of  the  Service  Contract 
Act  of  1965,  as  amended,  expressed  in  29  CFR  Part  4,  are 
hereby  incorporated  by  reference  in  this  contract. 


EXHIBIT  C-2 
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Step  3  -  Scrutinize  Statement  of  Work  (SOW) 


The  Statement  of  Work  is  the  most  important  item  in  the  purchasing 
request.  It  is  primarily  from  this  that  the  decision  vviil  be  made  whether 
the  SCA  applies  or  not.  The  SOW  is  also  the  basis  by  which  a 
contractor  will  formulate  his  bid.  It  is  because  of  its  importance  that 
a  discussion  on  the  SOW  is  included. 

1.  Development  of  a  Statement  of  Work.  The  Work  Scope,  State¬ 
ment  of  Work,  Techincal  Requirement,  or  Specification  are  all  terms 
used  to  state  Government  requirements.  Generally  the  Statement  of 
Work  is  divided  into  four  major  component  groups:  the  essential 
requirements;  the  method  of  adequately  expressing  the  quality  assurance 
and  test  requirements;  the  technical  data;  and  the  management  date  to 
be  delivered  under  the  contract.  Industry  has  alleged  that  work 
statements  have  become  so  complex  that  the  contractor  cannot  fully 
comprehend  all  the  requirements  the  Government  desires.  However,  if 
the  Statement  of  Work  is  sufficiently  definitive,  some  contractors  may 
not  submit  offers  because  of  uncertainty  of  the  tasks  involved,  or 
conversely,  feel  inhibited  by  the  purchaser  because  the  work  state¬ 
ment  is  too  restrictive.  The  detailed  requirements  set  forth  for  the 
services  must  place  all  potential  contractors  on  a  competitive  basis. 

Its  completeness  and  presentation  provide  procurement  personnel  with 
a  control  and  represents  its  potential  worth. 

Failure  to  adequately  describe  the  scope  of  the  work  will  result  in 
needless  delays  and  extra  administrative  effort  during  the  source  selection 
process.  Lack  of  clarity  and  definition  in  the  Statement  of  Work  may 
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cause  valuable  time  to  be  lost  in  obtaining  additional  information. 
Additionally,  contractors  could  be  disqualified  from  the  selection  process 
due  to  inadequate  technical  competence.  Costly  contingency  allowances 
or  low  quality  and  inventive  proposals  may  also  be  the  unintentional 
results.  [C : 42] 

The  development  of  the  Statement  of  Work  must  be  a  team  effort 
with  personnel  from  the  functional  area,  the  procurement  office,  and 
manpower  and/or  management  engineering.  The  functional  area  chief, 
the  team  leader,  must  exercise  authority  and  responsibility  for  the  service 
that  will  be  under  contract.  Functional  people  state  the  service  to  be 
delivered,  measure  the  quality  of  the  service,  and  accept  the  service. 
Assisting  them  is  the  procurement  office  which  prepares  the  contract, 
enforces  its  provisions,  and  provides  necessary  authority  and  technical 
experience  in  contracting  to  make  the  contract  a  workable  document. 

The  manpower  and/or  management  engineering  perform  cost  studies. 

The  traditional  method  for  defining  requirements  is  to  write  a 
process-oriented  Statement  of  Work.  In  essence,  the  Government 
translated  existing  methods  or  processes  into  a  Statement  of  Work  and 
the  contractors  were  asked  to  provide  a  service  based  on  this  statement. 
The  problem  for  the  Government  is  to  define  and  measure  the  quality 
of  the  contractor's  effort.  Another  approach,  suggested  by  the  Air 
Force,  is  to  design  the  Statement  of  Work  on  a  systematic  analysis  of 
the  function  to  be  performed.  This  procedure,  called  job  analysis, 
involves  a  step-by-step  review  of  the  requirements  to  arrive  at  a 
specific  output  or  services  with  associated  standards  of  performance. 

The  contractor  would  integrate  a  system  of  people,  facilities,  material. 
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and  the  Government  Statement  of  Work,  and  then  input  these  into  a 
work  process  with  the  results  being  contract  performance.  I C  :  44] 

2.  Job  Analysis.  Job  analysis  includes  a  thorough  analysis  of 
each  job's  inputs,  process,  and  output  functions  (Exhibit  3).  The  steps 
in  job  analysis  are  organization,  tree  diagram  activity  analysis,  data 
gathering,  performance  values,  governing  directives,  and  deduct 
analysis.  In  the  job  analysis  phase  the  services  or  outputs  will  become 
the  basis  for  writing  a  Statement  of  Work,  developing  standards,  defining 
performance  indicators,  and  identifying  acceptable  quality  levels  of 
performance.  The  service  or  services  required  are  linked  together  in 
a  tree  diagram  breaking  the  services  into  parts  or  subparts.  Work 
analysis  needs  to  be  performed  to  take  each  part  of  the  tree  diagram 
and  break  it  into  input,  work,  and  output.  After  the  services  that  will 
be  provided  under  the  contract  are  identified,  then  the  workload  and 
resource  data  are  gathered.  This  data  provides  the  frequency  by  which 
the  output  services  are  provided  during  the  proposed  contract  period. 

This  workload  data  can  be  given  to  the  bidders  to  increase  their  under¬ 
standing  of  the  true  requirements  and  for  later  construction  of  a 
surveillance  plan.  The  required  resource  data  will  include  the  physical 
assets  and  personnel  needed  to  perform  the  contract.  Finally,  perform¬ 
ance  values  must  be  determined  so  that  each  service  provided  by  the 
contractor  has  an  acceptable  quality  level.  Performance  values  can  be 
obtained  from  historical  records,  managerial  desires,  or  imposed  quality 
levels.  Associated  with  each  output  will  be  a  performance  indicator 
in  order  that  the  output  can  be  measured.  If  indicators  are  not 
prescribed,  the  analyst  must  decide  along  with  the  customer  or  management 
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what  indicators  would  aid  in  measuring  the  process.  Rates  in  terms  of 
time,  distance,  and  cost  are  quite  helpful.  In  any  case,  try  to  have  the 
performance  indicator  quantifiable.  Standards  to  which  the  performance 
indicators  are  measured  must  be  familiar,  i.e.,  published  requirements, 
manuals,  technical  orders,  or  regulations. 

Any  regulatory  guidance  pertaining  to  the  service  must  be 
investigated.  Most  guidance  is  usually  rather  general  at  upper  echelons, 
and  becomes  detailed  as  it  descends  the  chains  of  command.  A  manager 
usually  has  numerous  options  as  to  the  direction  he  proceeds.  The 
underlying  principle  is  to  be  able  to  understand  the  guidance. 

Exhibit  3  illustrates  the  job  analysis  process. 


CONTRACTOR  OPERATED  SYSTEM  CONTRACTOR 


QUALITY  CONTROL  (A) 


EXHIBIT  G-3 
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The  quality  control  loops  (A)  feed  back  information  from  the 
output  into  the  work  process.  The  specified  standards  require  the 
contractor  to  adjust  performance  if  needed.  The  Government  quality 
assurance  loop  (B)  determines  the  acceptability. 

3.  Writing  the  Statement  of  Work.  Upon  the  conclusion  of  the 
job  analysis,  the  Statement  of  Work  is  written  stating  the  requirements, 
and  the  quality  assurance  surveillance  plan  which  complements  the 
Statement  of  Work.  An  overview  of  contract  analysis  steps  are  as 
follows : 


ANALYSIS  PHASE 


PERFORMANCE  PHASE 


DO 

SURVEILLANCE 


EXHIBIT  G-4 

When  writing  the  requirements  part  of  the  Statement  of  Work, 
it  becomes  necessary  to  identify  the  subject  matter  of  the  procurement 
in  great  detail.  The  Statement  of  Work  must  include  description,  materials, 
dimensions,  number  of  items  serviced,  overall  workmanship  of  items 
serviced,  and  provisions  for  repair  and  maintenance  over  certain 
contractual  periods  of  time.  A  proper  balance  between  cost  and  value  of 
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quality  must  be  specified.  A  large  share  of  the  requirements  portion 
of  the  Statement  of  Work  depends  upon  engineering  and  technical 
experience.  Since  the  Government  is  responsible  for  writing  the 
contract,  the  words  written  into  the  Statement  of  Work  must  be  able  to 
be  interpreted  by  their  exact  meanings.  If  it  is  necessary  to  use  words 
in  an  abstract  way,  examples,  illustrations,  or  definitions  should  be 
included  to  further  amplify  what  is  desired.  "Shall",  "will",  "any", 
"either",  "and/or",  and  misusing  pronouns  is  to  be  avoided.  Terminology 
must  be  consistent  with  abbreviations  and  acronyms  held  to  a  minimum 
or  fully  explained.  A  successfully  written  Statement  of  Work  reads  well, 
is  logical,  and  can  effectively  communicate  its  intentions  to  the  reader. 
Ambiguous  terms  include  the  following:  [C:48] 

1.  good  workmanship 

2.  or  equal 

3.  in  accordance  with  the  best  commercial  practice 

4.  good  materials 

5.  as  determined  by  the  contracting  officer 

6.  skillfully  fitted 

7.  high  quality 

8.  practically  free 

9.  reasonable 

10.  free  from  impurities 
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Step  4  -  Decision  Point  (does  SCA  apply?) 

1 .  This  is  the  most  critical  and  perhaps  controversial  area. 
Review  Chapter  IV  in  this  guide  and  make  an  applicability  determination 
to  the  best  of  your  ability. 

2.  The  following  is  a  check  list  of  questions  to  ask  yourself  in 
determining  whether  the  SCA  is  applicable: 

a.  What  is  the  principal  purpose  of  this  contract? 

b.  Is  this  contract  for  Expert  and  Consultant  Services? 

c.  Is  this  contract  for  Contractor  Support  Services? 

d.  Is  this  contract  for  Commercial  or  Industrial  Activities 

Support  Services? 

e.  Was  the  Personal  services  versus  nonpersonal  services 
form  filed? 


3. 


f.  Could  dual  coverage  be  involved? 

If  it  is  determined  that  the  SCA  applies,  move  on  to  step  5. 


F 


Step  5  -  Submit  SF98  and  SF98a  to  POL 

1.  The  Standard  Forms  98(Exhibit  G-5)  and  98a  (Exhibit  G-6) 
are  required  to  be  submitted  no  less  than  30  days  prior  to: 

a.  issuance  of  any  solicitation  or  commencement  of  negotiations 
for  any  new  contract, 

b.  contract  extension, 

c.  bilateral  modification  adding  significant  new  work, 

d.  exercise  of  an  option  exceeding  $2,500, 

which  may  be  subject  to  the  Act.  The  SF  98  is  the  operative  document 
upon  which,  when  fully  complete  and  responsive,  DOL  relies  in  rendering 
its  wage  determinations  for  service  contracts. 

2.  The  contracting  office  shall  file  the  forms  with  the: 

Administrator 
Wage  and  Hour  Division 
U.S.  Department  of  Labor 
Washington,  D.C.  20210 

3.  To  avoid  delays  because  of  late  issuance  of  wage  determinations 
by  the  Department  of  Labor  in  response  to  the  notice,  every  effort  must 
be  made  to  file  early. 

4.  Instructions  for  filling  out  the  SF  98  are  printed  on  the  back 
of  the  form.  They  are  easy  to  read  and  straight  forward. 

5.  The  contracting  office  must  file  the  SF  98a  with  the  SF  93. 

The  SF  98a  should  contain  the  following  information  concerning  the 
service  employees  expected  to  be  employed  by  the  contractor  and  any 
subcontractors  in  performing  the  contract; 

a.  classes  of  service  employees; 
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b.  the  number  of  service  employees  in  each  class;  and 

c.  the  wage  rate  that  would  be  paid  each  class  if  employed 
by  the  agency  and  subject  to  the  wage  provisions  of  5  U.S.C.  5341 

or  5332. 

6.  Successorship  Doctrine.  Section  4(c)  of  the  SCA  imposes  an 
added  requirement  to  the  filing  of  the  SF  98 /98a  under  the  following 
circumstance. 

If  the  services  to  be  furnished  under  the  proposed  contract  will 
be  substantially  the  same  as  services  being  furnished  for  the  same 
location  by  an  incumbent  contractor  whose  contract  the  proposed 
contract  will  succeed,  and  if  the  incumbent  contractor  is  furnishing 
such  services  through  the  use  of  service  employees  whose  wages  and 
fringe  benefits  are  the  subject  of  one  or  more  collective  bargaining 
agreements,  the  contracting  officer  shall  obtain  from  the  contractor  a 
copy  of  each  such  collective  bargaining  agreement,  together  with  any 
related  documents  specifying  the  wage  rates  and  fringe  benefits 
currently  or  prospectively  payable  under  such  agreement,  and  submit 
them  with  the  SF  98/98a,  retaining  a  copy  for  the  contract  file.  If 
such  services  are  being  furnished  for  more  than  one  location  and  the 
collectively  bargained  wage  rates  and  fringe  benefits  are  different  for 
different  locations  or  do  not  apply  to  all  locations,  the  contraction 
officer  shall  identify  the  locations  to  which  the  agreements  have 
application. 

DISCUSSION.  Identifying  the  relevant  locality  is  simple  when  the 
contract  is  to  be  performed,  on-site,  at  a  Government  facility.  However, 
where  the  contract  is  to  be  performed  at  contractor's  facility,  it  is  often 
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very  difficult  to  determine  what  the  appropriate  "locality"  ought  to  be. 
Until  a  recent  court  decision,  the  practice  of  the  Department  of  Labor 
was  to  issue  a  wage  determination  which  could  cover  the  entire  nation. 
After  a  U.S.  District  Court  expressed  its  disapproval  of  that  practice. 
Department  of  Labor  now  generally  attempt  to  issue  a  wage  determina¬ 
tion  which  covers  a  locality  that  is  a  composite  of  the  areas  in  which 
the  various  prospective  contractors  are  located. 

7.  Care  should  be  taken  to  ensure  that  all  required  information 
is  provided  to  avert  return  of  the  SF  98/ 98a  without  action  by  the 
Department  of  Labor. 

8.  If  exceptional  circumstances  prevent  the  filing  of  the  notice 
of  intention  and  the  supplemental  information,  the  notice  shall  be  sub¬ 
mitted  to  the  Wage  and  Hour  Division  as  soon  as  practicable,  with  a 
detailed  explanation  justifying  the  need  for  expeditious  action  on  the 
SF  98/ 98a. 

9.  Requests  to  expedite  issuance  of  wage  determinations  or  to 
check  the  status  of  a  particular  request  should  be  made  through  the 
Labor  Relations  Advisor.  Direct  contact  with  DOL  officials  for  this 
purpose  is  not  authorized  by  the  DAR. 

10.  Wage  Determinations.  Sections  2(a)(1)  and  (a)(2)  of  the  SCA 
obligate  the  agencies  to  include  in  every  contract  covered  by  the  SCA 
the  wage  rates  and  fringe  benefits  specified  by  DOL  in  its  wage  determin¬ 
ations.  If  the  contracting  officer  has  timely  filed  his  SF  98/98a,  DOL 
will  ordinarily  respond  with  a  wage  determination  in  time  for  its  inclusion 
in  the  solicitation,  and  then  into  the  contract  when  awarded. 
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OOL  develops  wage  determinations  based  on: 

a.  predecessor  labor  agreements  (SCA  successorship  doctrine) 

b.  collective  bargaining  agreements  (CBA) 

c.  Federal  rates 

d.  BLS  surveys 

e.  other  data 

DISCUSSION.  Often  these  determinations  will  be  higher  than  the 
average  rates  paid  in  the  area.  However,  although  inflationary,  a 
portion  of  these  determinations  must  be  considered  acceptable  as  they 
comply  with  the  intent  of  the  SCA  (to  assure  fair  and  living  wages  and 
fringe  benefits  for  service  employees).  Such  determinations  can  neces¬ 
sitate  dual  bookkeeping  and  developing  special  arrangements  acceptable 
to  the  union  if  a  labor  agreement  is  involved.  Although  DOD  labor 
advisors  have  received  some  general  statements  of  displeasure  from 
industry,  there  has  been  little  real  evidence  presented  as  to  adverse 
impact  on  morale  or  job  reassignments.  It  is  recognized  that  on  occasion 
a  wage  determination  can  cause  excessive  compensation  for  the  marginal 
worker  and  inadequate  pay  for  the  superior  worker  (this  rarely  occurs 
because  a  prospective  contractor  confronted  with  such  a  situation 
would  be  unlikely  to  tender  a  bid  or  offer). 
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STANOARO  FORM  91 


U.S.  DEPARTMENT  OF  LABOR 

EMPLOYMENT  SfANOAftOS 
ADMINISTRATION 


NOTICE  OF  INTENTION  TO  MAKE 
A  SERVICE  CONTRACT  AND  RESPONSE  TO  NOTICE 

Stt  ! ilitrut  lion  >  •  •  n  lh  i  Mi 


Administrator 
Wage  and  Hour  Division 
I’.Jj.  Department  of  1  abor 
Washington,  D  C.  202 10 


2.  sowcut.©..  J4i« 


1.  Est  n'4tc>*  oat«  DiC»  o'  p'..’. 
negot-at  writ  Dagwn  - 


I  4.  Data  contract  parlormanca  to 


5.  PLACE  l  Si  OF  PERFORMANCE 


6.  SERVICES  TO  BE  PERFORMED  J«  enbti 


7.  INFORMATION  ABOUT  PERFORMANCE 

A.  Q  Ser\ ices  now  pertouned  by  a  B.  0  Services  now  pcifottncd  by  Federal  C.  0  ver\  u  vs  nut  .  . 
contractor  _ employees _ :  formed 

8.  IF  BOX  A  IN  ITEM  7  lS  MARkEO  COMPLETE  ITEM  8  AS  APPLICABLE 

‘  a.  Name  and  address  of  incumbent  contractor  b.  Number  >i  oi  any  wage  deimum.itmn 


c.  Name^s  of  miiono1  if  services  aie  being  performed  under  collective  iuiviam- 
mg  agicemem.s  .  Important:  Attach  copies  of  current  applu  able  collective  bar¬ 
gaining  agreements 


RESPONSE  TO  NOTICE 

(  by  D*  partni<  >, :  .  » 

A.  0  J  :.e  .ittai  lietl  w.ig  :■  '  1  !i;::..*tn at 

listed  brlovx  ,»ppiv  'i»  ;  •  ;m  m<  '  i 


TELEPHONE  no 


9.  OFFICIAL  SUBMITTING  NOTICE 

SIGNED:  ■  DATE  B.  0  As  •>!  tills  li.> 

,  lion  applu  able  t * »  tin 

_  _  _  _  and  •  ..«  >es  ..f  cmpli 

TYPE  OR  PRINT  NAME  TELEPHONE  NO 

0  l  i  •  hi:  mloi  m  ail  in 

_ _ ne  t  -Hi'  nt  \»  i  «!• 

10.  Type  OR  PRINI  NAM  I  A  NO  T:  Tl  f  OF  ft  HSON  TO  WHOM  HI  SPONSf  <S  TO  BE  $CNT  AND  NAME  all.  1 1  ‘  •  i  ■  V  ••laUilll.  • 

AND  ADDRt^S  OF  DEPARTMENT  OR  AGENCY  BUREAU.  DIVISION.  ETC 

1  I).  0  N’i  •*:<  e  i eturiM  d  1  i 

r  main  in  >*  •'  aitai  I.  ■  / 
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GENERAL  EXPLANATION 


The  amended  Service  Contract  Act  requires  the  Secretary  of  I.alsor 
to  issue  wag*-  Jeti't iiiin.itioiis  applicable  to  iini-lnvers  engaged  in  the 
pefnnnjrue  of  n-r\  ;fr  »>>ittr.uis  in  rxcru  of  $  J  5l)0.  Standard  Knnn 
98 .  Nome  of  Inti  m. <>n  to  Make  a  Srn  ire  Gonirut,  with  Attaihiu<nt 
A,  provide!  an  ord-  i h  prut *. dure  (or  a  contracting  ogenev  to  request 
luch  a  wage  d<  termination  ami  for  the  Department  of  Labor  to  respond 
Any  question!  as  to  win  ihrr  a  notice  is  required  in  a  particular  procure* 
incut  situation  should  be  resolved  by  reference  to  Title  29.  Fart  4.  (Jnde 
of  Federal  Regulations,  or  by  subtiussion  of  the  question  to  the  Depart¬ 
ment  of  Labor 

Undif  normal  f  in  utnst.mces  the  Department  of  Labor  will  respond 
to  a  o'er  within  id  tins  >>f  n  reipt  If  there  is  urgent  med  for  more 
erp  ous  hand  I  nor  tins  sinmM  be  explained  when  the  nonce  is  sub¬ 
mitted.  In  the  event  the  necessary*  response  is  not  received  by  the  con¬ 
tracting  agency  on  a  t.mcly  basis,  the  Department  of  Labor  should  be 
contacted 

In  any  ease  where  section  4(c)  of  the  Act  requires  adherence  to  com¬ 
pensation  provisions  of  *  collective  bargaining  agreement  applicable 
under  a  predecessor  contract  and  the  agency  dcsirrs  to  request  a  hear¬ 
ing  on  (he  issue  of  substantial  variance  between  the  wages  and  fringe 
benefits  provided  under  such  agreement  and  (hose  prevailing  in  the 
locality,  the  request  should  be  iubumied  with  the  notice  of  intent,  m 
accordance  with  the  provisions  of  29  CFR  4  10,  and  lurficicntlv  far  in 
advance  of  the  need  for  the  wage  determination  to  allow  time  for  ap¬ 
propriate  action  as  provided  :n  that  section  of  the  regulations. 

The  notice  is  divided  along  functional  lines:  ( I  >  that  part  which 
must  be  completed  bv  the  contracting  agenev,  Items  2  through  10  of 
the  basic  form  and  Items  11  through  14  of  the  attachment,  and  (2) 
the  Response  to  Notice  to  be  completed  by  the  Department  of  Labor. 
The  basic  form  and  its  attaehment  arc  provided  in  quadruplicate  sc*s 
with  caibon  inserts  1  h<-  original  and  two  copies  of  the  basic  fotm  and 
of  each  set  of  attachments  used  (with  snap-out  carbons  removed  and 
the  forms  fastened  together)  arc  to  be  sent  to  the  addresj  preprinted 
on  the  basic  form.  One  copy  of  the  banc  form  and  one  copy  of  the 
attachment  are  to  be  retained  by  (hr  agency. 

INSTRUCTIONS — AGENCY  PORTION  OF  NOTICE 

Entries  on  Baste  Form 

Item  1 — This  number  is  prcpiinted  on  the  basic  form  for  identification 
and  control  purposes  Refer  to  tins  number  when  contacting  the  De¬ 
partment  of  Labor  about  the  notice 
Item  2 — Enter  the  estimated  solicitation  date. 

Item  3 — Enter  the  date  the  bids  or  proposals  are  expected  to  be  opened 
or  the  negotiations  started 

Item  4  —  Enter  the  date  contract  performance  is  expected  to  begin. 

Item  5-  The  entry  as  to  piaee  of  performance  depends  on  a  varietv  of 
factors.  If  the  place  of  perl u nuance  is  fixed,  as  with  a  contract  for  jani¬ 
torial  services  at  a  particular  installation,  enter  the  appropriate  cuv. 
county  and  State  If  performance  is  to  be  at  several  known  places,  at¬ 
tach  a  list.  If  ihc  cotiii act  is  for  transportation  services  between  points, 
enter  the  tits,  county  and  State  of  origin  and  of  destination  If  the 
place  of  performance  mn  be  aits  where,  depending  on  who  ;s  awarded 
the  contract  ,ai.  for  example,  certain  laundry  contracts',  enter  "un¬ 
known  "  If  necessary  for  clarity,  attach  a  brief  explanation  of  the  en¬ 
try  in  Item  3 

Item  b— Describe  the  services  to  be  oerformed  in  such  a  manner  ihat  it 
will  b«*  dear  what  up*  or  tspes  of  services  are  called  for  bv  the  con¬ 
tract  In  many  instances  simple  entries  wiil  suHicr:  "Janitorial  services 
at  lleailqu. irtrrs  Budding.  lent  Sii!  "Food  service  and  kitchen  police 
service  .  t  Enlisted  Mrsi.  Camp  A  P  Hill.”  "Laundry  and  drseleanmg 
services  for  Base  Hospital  Lghn  AFB."  "Garbage  collection  at  Ft 
Hood."  Unusual  types  of  services  must  be  described  in  more  detail 
Item  7  Mark  the  appropriate  box 

Item  8-  -It  is  very  important  under  il*c  amended  Service  Contract  Act 
that  appropriate  entries  be  made  in  Item  B  if  Box  A  of  Item  7  has  been 
marked 

a  Enter  the  name  and  address  of  the  incumbent  contractor 

b.  Enter  the  number*  s  of  anv  wage  determination t  s >  made  part 
of  the  iricuiu(x*nt  s  contract.  For  example:  71-69  (Rev.  3)  and 
(*9  4  3  Res  4  . 

e  Enter  the  name!  si  nf  unionfi*  if  anv  of  the  services  are  being 
performed  b>  the  incumbent  contractor  under  collective  bar¬ 
gaining  jgrrrmrnt  ( s  i  If  an  rritrv  rs  required  in  c..  a  co\>y  of  dll 
current  applicable  rollrrtiv*  bargaining  agreements  must  be  fur- 
n  shed  with  th«-  untie*  I  he  nutu  will  he  returned  without  action 
b>  the  Department  of  Labor  d  thi*  is  Hut  done 
Item  9  --It  is  often  n<  cevsarv  lor  the  Department  of  Labor  to  get  in 
touch  with  the  t.  mtmet  rg  official  who  submitted  the  notice  in  order 
to  clarify  particular  p.«;ni»  and  expedite  a  response  1  he  name  of  this 
official  should  be  print*  d  or  t'-pi.d  in  the  spa*  e  provided  and  he  should 
sign  his  name  abuse  The  t* .  phone  number,  including  area  code, 
should  be  entered  Enter  the  date  the  notice  is  submitted. 


Item  IQ  —  Print  or  tvpc  this  entry  in  the  space  provided  within  the 
brat  ki  ts.  I  his  is  used  bv  the  Department  ot  Labor  to  identify  the  con¬ 
tracting  agency  and  for  mailing  puri>oscs 

ENTRIES  ON  ATTACHMENT  A 

Item  II  —  Enter  the  notice  number  found  in  Item  l  of  the  basic  form. 
Item  12-  Enter  the  classes  of  service  employees  to  be  employed  in  per¬ 
forming  the  contract.  A  simple  entry  may  suifive  "Janitor.”  "Window 
cleaner,’  "Automotive  mechanic."  "Guard.  1  bu  nugraphrr,  *  "  Typ¬ 
ist. ”  "Warehouseman. *’  "File  clerk."  Where  more  vompicx  ,->bs  are 
involved,  it  will  expedite  handling  to  use  a  few  lines  below  the  twin 
for  a  class  to  describe  briefly  what  die  employee  will  do—  a  sort  of 
capsule  job  description  The  entries  in  It.m  12  are  crucial  >s  they 
enable  the  Drpaium  nt  of  Labor  to  "match"  the  too  to  be  performed 
against  existing  wage  determinations  or  available  wage  payment  data. 
Item  13 — Enter  the  number  of  employees  to  be  employed  in  ea-h  Dais 
listed  in  Item  12.  Do  not  omtt  tins  figure  even  though  it  irav  be 
necessary  to  use  a  rough  estimate. 

Item  14 — The  amended  Service  Contract  Act  (section  2  la  1(5))  re¬ 
quires  the  contracting  agency  to  include  m  the  contract .  "A  statement 
of  the  rates  that  would  be  paid  by  the  Federal  ageniv  to  tht  various 
classes  of  service  employees  if  section  5341  of  Title  5.  United  States 
Code,  were  apphcable  to  them."  The  Secretary  of  Labor  is  required  to 
give  "due  consideration"  to  such  rates  in  making  wage  and  fringe  bene¬ 
fit  determination!. 

For  purposes  of  the  entries  in  Item  14.  assume  that  each  class  of  em¬ 
ployees  listed  in  Item  12  is  to  be  Federally  employed,  that  ;>  to  te 
employed  directly  as  "wage  board"  or  "blue  collar  ‘  employers  bv  tr.e 
contracting  agency  and  who.  if  so  employed,  would  tyrctve  wacr*  as 
provided  in  5  United  States  Coue  534  1.  truer  tne  houriv  w a*e  raie 
that  each  such  listed  class  would  be  paid  The  agency  's  personnel  utfue 
mav  be  of  help  in  determining  the  appropriate  hourly  rate  entries. 

While  the  "statement"  made  part  of  the  contract  must  include  both 
the  hourly  wage  rates  and  fringe  benetits  that  would  be  paid  to  the 
various  clauses,  it  is  not  necessary  to  furnish  fringe  benefit  inl'cntiatioi 
as  part  of  the  notice.  In  giving  "due  consideration  to  the  fringe  bene¬ 
fits  that  would  Le  paid,  the  Department  of  Labor  will  consult  me  for¬ 
mula  previously  made  available  to  all  contracting  agencies  for  use  .n 
preparing  the  "statement"  required  to  be  made  part  ol  the  contract 

INSTRUCTIONS — RESPONSE  PORTION  OF  NOTICE 

{Completed  by  Department  ul  Labor) 

The  original  copy  of  the  banc  form  and  the  original  copy  of  the  at¬ 
tachment  will  be  returned  to  the  contracting  agency  with  appropriate 
entries  4y  the  Department  of  Labor  in  that  portion  of  the  basic  form 
reserved  for  Response  to  Notice 

A.  If  this  box  is  marked  the  wage  determination's)  applicable 
will  be  listed  bv  number  and  attached  I  ne  wage  rates  ar>0 
fringe  benefits  reflected  in  the  attached  wage  determ  nut. on  . 
are  applicable  to  the  procurement  uno  must  be  made  part  i 
the  contract.  (If  wage  rates  and  fringe  benrfis  are  m  t  pro¬ 
vided  in  the  wage  determination  j  t«  r  par:.*  ular  Uuvs-  s  «f 
service  employees  to  be  employed  <*n  the  contract .  c or t .. lin¬ 
ing  etion  must  be  taken  as  ploviOc.i  .n  Title  29.  i'art 
section  4  6(b)(2),  Code  of  Federal  Regulations  ' 

B.  If  this  box  is  marked.  ;o  wage  detennin af.on  applicable  fo  the 
specified  locality  and  classes  of  employers  is  :n  effect  Hr  we-. rr. 
successor  contractors  mav  not  pas  less  than  the  c  nllei  t:v  r.v 
bargained  wage  rates  and  fringe  benefits,  including  ur.v  ptutpec- 
ttve  increases,  applicable  to  empiow-  s  -t  the  predec  'o-r  c-  r  • 
tractor  except  where,  upon  a  hranng  it  is  fc-und  that  iu<  -i  csa.*** 
rates  and  fringe  benefits  are  substantially  ji  variance  wiia  tt.-oe 
that  prrvail  in  the  locality  In  n«*  laic  :?i.»v  .it*  rmpiu-  *•?  ■.  •  .  l 
less  than  the  minimum  wage  under  section  o  a1  l  »  of  the  f  a.r 
l^abor  Standards  Act. 

C.  From  lime  to  time  the  Department  ul  Labor  re.ejvei  a  nonce 
with  respect  to  a  proposed  contract  *hich,  on  the  basis  >  (  >u*- 
information  supplied  bv  the  contracting  agency  is  not  m : t . * *- s  t 
to  the  Service  Contract  Act  II  box  C  it  marked,  an  expia».a- 
non  will  be  attached 

D.  Thu  bux  will  be  marked  if  the  notice  must  be  returned  for 
additional  information.  An  explanation  will  be  attach' J  so 
that  the  contracting  agency  will  know  what  action  to  take 

ADDITIONAL  WAGE  DATA 

The  Department  of  Labor  welcomes  anv  wage  rate  and  fringe  t,r»,e. 
fits  data  the  unirafting  agents  mas  submit  ;n  ionnectn»n  with  a 
nonce  is  well  as  anv  i  xplunatory  information  that  will  assist  m  ut.dir- 
standing  ihc  proposed  procurement. 


•  u  I.  '.OvIiNWlNl  Jim  I  ifM-lll  «*• 


EXHIBIT  G-5 
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!  i  nCIiCS  NO 


S1ANUAS0FO8MV8O  NO  TICE  O  F  IN  T  EN  T  ION  TO  M  A  K  E 

U  S  DCPARTMENT  Of  LABOR  A  SERVICE  CONTRACT  AND  RESPONSE  TO  NOTICE 

Employment  Stunoardt  Aamim>fi ation  (Attachment  A) 


\7  ClAbi.ES  Of  SIRMCf  EMPLOYEES  tO  8f  EMPLOYED  ON  CONTRACT 

13  NUMBER  Of 

employees 
in  each  class 

1  4  -lOUftlY  WAGE  «A’E  i 

inat  would  at 

PAiO  If  FEOCftAUT 

[  mpi  on  o _ _ 


Step  5a  -  Notice  to  Interested  Parties 

If  the  contracting  officer  is  aware  or  has  reason  to  believe  that 
the  incumbent  contractor  or  subcontractor  is  negotiating  or  has  consum¬ 
mated  a  collective  bargaining  agreement  with  a  bargaining  agent 
representing  service  employees  performing  on  the  contract,  both  the 
contractor  and  bargaining  agent  shall  be  notifiea  uf  the  pending 
acquisition  at  least  30  days  prior  to: 

1.  issuance  of  the  solicitation,  or 

2.  the  commencement  of  performance  of  contract  modification 
extending  the  initial  period  of  performance  or  affecting  the  scope  of 
effort  or  of  an  option. 

The  notification  shall  be  made  by  registered  letter,  return 
receipt  requested,  and  shall  set  forth  all  pertinent  dates. 


AD-A097  260  NAVAL  POSTGRADUATE  SCHOOL  MONTEREY  CA 

IMPLEMENTATION  OF  THE  SERVICE  CONTRACT  ACT  OF  1965. (U) 
DEC  80  R  F  MATSUSHIMA 

UNCLASSIFIED 


MKRlKOf'V  K|m*UMH>N  If 


Step  6  -  Decision  Point  (wage  determination  received  on  time?) 

1.  If  the  SF  98  and  SF  98a  were  filed  in  a  timely  manner,  DOL 
will  ordinarily  respond  with  a  wage  determination  in  time  for  its  inclu¬ 
sion  in  the  solicitation.  If  that  is  the  case,  do  the  following: 
a.  Review  the  wage  determination. 

1. )  If  a  contracting  officer  believes  that  an  incumbent 

contractor's  collective  bargaining  agreement  was  not  entered  into  as  a 
result  of  arms  length  negotiations  which  resulted  in  wages  and  fringe 
benefits  at  substantial  variance  with  those  prevailing  for  services  of  a 
character  similar  in  locality,  he  should  do  the  following: 

a. )  Review  immediately  the  agreement  to  ascertain 

if  a  hearing  is  warranted. 

b. )  Submit  a  request  for  hearing,  when  warranted, 

to  the  departmental  labor  advisor  through  contracting  channels. 

Sufficient  payroll  data  shall  accompany  this  request  to  support  a  prima 
facie  showing  that  the  bargained-for  rates,  in  fact,  are  substantially 

at  variance  with  those  prevailing  for  services  of  a  character  similar  in 
the  locality.  Except  under  extraordinary  circumstances,  as  determined 
by  the  Administrator,  a  request  for  hearing  shall  not  be  considered  by 
the  Secretary  unless  received  by  the  Department  of  Labor  more  than  ten 
days  before  the  award  of  an  advertised  contract  or  prior  to  the 
commencement  of  a  negotiated  contract  or  contract  extension,  through 
option  or  otherwise. 

2. )  Immediately  upon  receipt  of  a  wage  determination 

not  predicated  upon  a  collective  bargaining  agreement,  the  contracting 
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officer  shall  examine  the  wage  determination  to  ascertain  whether  it  is 
correct  and  whether  it  conforms  with  the  wages  and  fringe  benefits 
prevailing  for  services  of  a  character  similar  in  the  locality.  If  the 
wage  determination  is  at  substantial  variance  with  the  prevailing  rates, 
the  contracting  officer  shall  submit  a  full  statement  of  the  facts  to  the 
departmental  labor  advisor  through  contracting  channels  for  appropriate 
action. 

b.  If  you  determine  that  the  wage  determinations  are  fair, 
proceed  to  step  7. 

2.  If  the  SCA  wage  determination  is  not  received  in  time  for 
inclusion  in  the  solicitation: 

a.  and  there  is  no  incumbent  contractor  union  agreement, 
the  contracting  officer  should  proceed  using  the  latest  wage  determina¬ 
tion  included  in  the  existing  contract,  if  any. 

b.  In  those  cases  involving  an  incumbent  contractor  operating 
under  a  collective  bargaining  agreement,  the  wage  determination  in  the 
incumbent's  contract  shall  not  be  included  in  any  solicitation  that  must 

be  released  without  a  new  SCA  wage  determination.  Instead,  using  the 
solicitation  provisions  at  DAR  7-2003.85  (Exhibit  G-7),  offerors  shall  be 
informed  that  — 

1. )  the  economic  terms  of  such  agreement(s)  will  apply 

to  the  contract  and  should  be  considered  in  developing  an  offer;  however, 

2. )  pursuant  to  Department  of  Labor  regulations  at 

29  CRF  4. 1c,  the  economic  terms  of  any  agreement  entered  into  subsequent 
to  this  soliciation  might  apply  to  the  contract. 
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c. 


The  contracting  officer  shall  notify  in  writing  the 


Administrator  Wage  and  Hour  Division,  of  each  case  when  compelled 
to  proceed  without  a  new  wage  determination  due  to  a  delayed  response 
from  the  Department  of  Labor.  An  information  copy  of  each  such  notice 
shall  be  forwarded  to  the  appropriate  departmental  labor  advisor. 
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7-2003.85  SCA  Minimum  Wages  and  Fringe  Benefits  Applicable  to 
Successor  Contract  Pursuant  to  Predecessor  Contractor  Collective  Bargain¬ 
ing  Agreement  (CBA).  In  accordance  with  12-1005. 2(b)(5),  insert  the 
following  provision  in  all  solicitations  for  the  acquisition  of  services  to 
which  — 

(i)  the  clause  at  7-1903. 41  (a)  applies; 

(ii)  the  contract  resulting  from  this  solicitation  succeeds  an 
ongoing  contract  for  substantially  the  same  services; 

(iii)  the  incumbent  contractor  has  negotiated  or  is  negotiating 
a  CBA  with  some  or  all  of  its  service  employees;  and 

(iv)  all  applicable  Department  of  Labor  wage  determinations 
have  been  requested  but  not  received. 

SERVICE  CONTRACT  ACT  (SCA)  MINIMUM  WAGES  AND  FRINGE  BENEFITS 
(1979  SEP) 

An  SCA  wage  determination  applicable  to  this  work  has  been  requested 
from  the  U.S.  Department  of  Labor.  If  an  SCA  wage  determination  is 
not  incorporated  herein,  the  bidders /offerors  shall  consider  the  economic 
terms  of  the  collective  bargaining  agreement  (CBA)  between  the  incumbent 

contractor  _ _ _ _ _ _ and  the 

_  (union K  Copies  of  the  agreement 

can  be  obtained  from  the  contracting  officer.  Pursuant  to  DOL 
Regulation,  29  CFR  4.1c,  the  economic  terms  of  that  agreement  (or  any 
new  CBA  negotiated  ten  or  more  days  prior  to  the  opening  of  bids,  or 
the  commencement  of  the  contract  in  the  case  of  negotiated  contracts, 
exercise  of  options,  or  extensions)  will  apply  to  the  contract  resulting 
from  this  solicitation,  notwithstanding  the  absence  of  a  wage  determin¬ 
ation  reflecting  such  terms,  unless  it  is  determined,  after  a  hearing 
pursuant  to  Section  4(c)  of  the  SCA,  that  they  are  substantially  at 
variance  with  the  wages  prevailing  in  the  area. 


EXHIBIT  G-7 


99 


G-29 


1 


Step  7  -  Solicitation 

1.  Solicitations  to  which  the  Act  applies,  require  the  contracting 
officer  to  insert  the  applicable  ciause(s): 

a.  DAR  7-1903.41  -  Service  Contracts  in  Excess  of  $2,500 

b.  DAR  7-2003.84  -  Statement  of  Rates  for  Federal  Hires 

c.  DAR  7-2003.85  -  SCA  Minimum  Wages  and  Fringe  Benefits 
Applicable  to  Successor  Contractor  Pursuant  to  Predecessor  Contractor 
Collective  Bargaining  Agreement  (CBA) 

2.  Statement  of  Equivalent  Rates  for  Federal  Hires. 

a.  The  provision  at  7-2003.84  shall  be  inserted  in  each 
solicitation  for  the  acquisition  of  services  to  which  the  clause  at  7-1903. 41  (a) 
applies.  In  accordance  with  this  provision,  the  solicitation  shall  contain 

a  statement  of  rates  for  equivalent  Federal  hire,  setting  forth  those  wage 
rates  and  fringe  benefits  that  would  be  paid  by  the  contracting  activity 
to  the  various  classes  of  service  employees  expected  to  be  utilized  under 
the  contract  if  5  U.S.C.  5332  (General  Schedule — white  collar)  and/or 
5  U.S.C.  5341  (Wage  Board — blue  collar)  were  applicable. 

b.  Procedures  for  computation  of  these  rates  are  as  follows: 

1.)  Wages  paid  blue  collar  employees  shall  be  the  basic 

hourly  rate  for  each  class.  The  rate  shall  be  Wage  Board  pay  schedule 
step  two  for  nonsupervisory  service  employees  and  step  three  for 
supervisory  service  employees.  Determinations  of  applicable  Wage  Board 
rates  are  as  follows: 

a.)  Where  the  place  of  performance  is  known,  the 
rates  applicable  to  that  location  shall  be  used;  or 
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b.)  Where  the  place  of  performance  is  not  known, 

1  the  rates  applicable  to  the  contracting  activity's  location  shall  be  used. 

2. )  Wages  paid  white  collar  employees  shall  be  an  hourly 

rate  for  each  class.  The  rate  shall  be  obtained  by  dividing  the  general 
pay  schedule  step  one  biweekly  rate  by  80. 

3. )  Local  civilian  personnel  offices  can  assist  in  deter¬ 

mining  and  providing  grade  and  salary  data. 

4. )  The  Department  of  Labor  develops  standardized 

fringe  benefits.  The  approved  standard  and  any  subsequent  modification 
thereto  shall  be  published  in  the  Defense  Acquisition  Circular. 
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Step  8  -  Bid  Opening  or  date  established  for  receipt  of  proposals 

1.  Situation  -  The  appropriate  wage  determination  was  received 
on  time  and  included  in  the  solicitation.  If  this  is  the  case,  the  bid 
opening  should  go  smoothly  according  to  established  procedures. 

2.  Situation  -  The  appropriate  wage  determination  was  not 
received  on  time  but  arrived  less  than  ten  days  before  the  opening  of 
bids. 

a.  The  prime  criteria  is  the  determination  by  the  contracting 
officer  whether  there  is  or  is  not  reasonable  time  to  incorporate  a  new 
wage  determination  in  the  solicitation.  If  he  determines  that  there  is 
not  reasonable  time,  then  the  new  wage  determination  and  revisions  shall 
not  apply  to  this  procurement. 

3.  Situation  -  The  appropriate  wage  determination  was  not  received 
on  time  to  include  in  the  solicitation,  but  arrived  more  than  ten  days 
before  the  opening  of  bids. 

a.  In  this  case,  the  contracting  officer  must  make  all  effort 
possible  to  incorporate  the  new  wage  determination  in  the  solicitation 
and  notify  all  interested  bidders. 
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Step  9  -  Preaward  Survey 

1.  The  preaward  survey  will  be  conducted  in  accordance  with 
the  set  procedures  established  by  your  command. 


103 


G-33 


Step  10  -  Award 

1.  Conformable  Rates  -  It  is  not  unusual  to  have  DOL  issue  wage 
determinations  on  only  a  portion  of  the  classes  of  service  employees 
performing  in  a  contract.  Before  awarding  a  service  contract,  the 
contracting  officer  must  be  sure  that  all  classes  of  service  employees  are 
covered  by  fair  and  reasonable  wages.  This  is  the  concept  of  Conformable 
Rates,  and  the  following  procedure  can  be  utiliied  to  determine  the  rates: 

a.  The  contractor  shall  classify  each  employee  so  as  to 
provide  a  reasonable  relationship  between  such  classifications  and  those 
listed  in  the  wage  determinations. 

b.  Wages  and  fringe  benefits  are  determined  by  agreement  of 
the  interested  parties  who  are: 

(1)  contracting  agency 

(2)  contractor 

(3)  employees  or  their  representatives 

c.  If  the  interested  parties  do  not  agree  on  a  classification 
or  reclassification,  the  contracting  officer  shall  submit  the  question 
together  with  recommendation  for  final  determination,  to  the 

Administrator 
Wage  and  Hour  Division 
Employment  Standards  Administration 
U.S.  Department  of  Labor 
Washington,  D.C.  20210 

2.  Notice  or  Award 

a.  Standard  Form  99  -  Notice  of  Award  of  Contract  (Exhibit  G-8). 
Two  copies  of  the  SF  99  shall  be  prepared  for: 
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(1)  contracts  between  $2,500  and  $10,000  containing  the 
DAR  clause  7- 1903.  41  (a) 

(2)  the  initial  order  (if  less  than  $10,000)  under  an 
indefinite  delivery-type  contract  or  BOA  containing  the  clause  7-1903. 41(a) . 

(3)  the  initial  call  under  a  BPA  containing  the  clause 

7-1903. 41(a) 

This  form  shall  be  forwarded  to: 


Administrator 
Wage  and  Hour  Division 
U.  S.  Department  of  Labor 
Washington,  D.C.  20210 

The  form  shall  be  completed  as  follows: 

(1)  Item  1  through  7  and  12  and  13:  self-explanatory; 

(2)  Item  8:  enter  the  notation  "Service  Contract  Act"; 

(3)  Item  9:  Leave  blank; 

(4)  Item  10:  (A)  enter  the  notation  "Major  Category"; 
and  indicate  beside  this  entry  the  general  service  area  into  which  the 
contract  falls,  and  (B)  enter  the  heading  "Detailed  Description"  and, 
following  this  entry,  describe  in  detail  the  services  to  be  performed;  and 

(5)  Item  11:  enter  the  dollar  amount  of  the  contract  or 

the  estimated  dollar  value  with  the  notation  "estimated"  (if  the  exact 
amount  is  not  known).  If  neither  the  exact  nor  the  estimated  dollar 
value  is  known,  enter  "indefinite"  or  "not  to  exceed  $ _ ". 

b.  Individual  Procurement  Action  Report  (DP  Form  350) 

Awards  of  service  contracts  of  $10,000  or  more  and  orders 
of  $10,000  or  more  under  indefinite  delivery-type  contracts  and  basic 
ordering  agreements  are  reported  to  the  Department  of  Labor  by  the  Office 
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of  the  Secretary  of  Defense  from  information  contained  in  this  form. 
Therefore,  the  contracting  officer  shall  not  report  such  awards  directly 
to  the  Department  of  Labor. 

3.  The  Contract  Review  Board  (CRB), 

At  this  time  it  would  be  prudent  to  include  a  discussion  on 
the  CRB  whose  primary  function  is  to  ensure  that  contracts  do  not  leave 
the  activity  unless  they  are  in  accordance  with  set  policies.  The  CRB 
consists  of  knowledgeable  contract  personnel  (including  counsel,  small 
business  specialists  or  technical  specialists)  who  recommend  actions  to 
the  contracting  officer.  Its  functions  include  but  are  not  limited  to: 

a.  weighing  justification  for  sole  source 

b.  considering  competitive  aspects  of  the  requirement 

c.  considering  application  of  small  business 

d.  considering  urgency  and  priorities 

e.  evaluating  the  kind  and  nature  of  work  to  be  done  as 
nonpersonal  services 

f.  ensuring  the  statement  of  work  is  conclusive 

g.  ensuring  the  contracting  officer's  technical  representative 
(COTR)  has  been  approved 

h.  reviewing  for  conflict  of  interest  —  either  kind  of  work 
or  contractor  participation, 

i.  reviewing  the  applicability  of  the  Services  Contract  Act, 
Walsh-Healey,  and  Davis-Bacon  Acts. 
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Step  11  -  Contract  Administration 

1.  Applicability  of  Wage  Determination  -  Subsequent  to  Award.  If 
a  required  wage  determination  is  not  included  in  the  solicitation  or 
contract,  either  because  the  required  notice  was  not  filed,  or  is  filed 
out  of  time,  and  if  the  contracting  officer  receives  a  wage  determination 
from  the  Department  of  Labor  within  30  days  of  the  late  filing  of  the 
notice  or  the  discovery  by  the  Department  of  Labor  of  the  failure  to 
include  a  required  wage  determination  — 

a.  The  contracting  officer  shall  attempt  to  negotiate  a  bila¬ 
teral  modification: 

1. )  to  incorporate  the  Service  Contract  Act  clause  if 

not  included  previously; 

2. )  to  incorporate  the  wage  determination  which  shall 

be  effective  as  of  the  date  of  issuance  unless  otherwise  specified;  and 

3. )  to  adjust  equitable  the  contract  price  to  compensate 
for  any  increased  cost  of  performance  under  the  contract  caused  by  the 
wage  determination. 

b.  If  the  contracting  officer  is  unable  to  negotiate  a  contract 
modification  incorporating  the  wage  determination,  he  shall  document  the 
contract  file  to  show  the  efforts  made. 

c.  If  the  contracting  officer  questions  the  applicability  of 
the  Service  Contract  Act  to  the  contract  in  issue,  he  shall  forward  the 
matter  for  resolution  through  appropriate  channels  to  the  Departmental 
Labor  Relations  Advisor.  If  that  office  determines  that  the  Act  is  not 
applicable  to  the  contract,  it  shall  advise  the  Department  of  Labor  of  the 
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basis  for  the  determination  of  inapplicability.  The  contracting  officer 
need  take  no  further  action  on  the  wage  determination  in  the  absence 
of  a  decision  by  the  Secretary  of  Labor  that  the  contract  is  subject 
to  the  Act. 

The  fact  that  a  particular  contractor  may  be  obligated  by  an 
independent  agreement,  such  as  a  union  contract,  to  pay  higher  or  lower 
wages  than  those  stipulated  in  a  Government  contract  as  minimum  rates, 
pursuant  to  a  statute,  does  not  affect  either  the  validity  of  the  rates 
established  by  the  contract  or  the  contractor's  duty  to  comply  with  them, 
and  the  General  Accounting  Office  cannot  review  a  wage  determination, 

48  Comp.  Gen.  22  (1968). 

2.  Contract  Modifications 

a.  Bilateral  Contract  Modifications.  Generally,  a  bilateral 
contract  modification  affecting  the  scope  of  the  work  is  regarded  as  a 
new  contract  for  purposes  of  the  Act.  (Bilateral  contract  modifications 
not  related  to  the  contract's  labor  requirements  or  containing  insignificant 
changes  to  the  contract's  labor  requirements  shall  not  be  deemed  to  create 
a  new  contract  for  purposes  of  the  Act. )  Prior  to  entering  into  such 
modification,  the  contracting  officer  shall  forward  SF  98/98a  to  the 
Administrator,  except  that  — 

1. )  in  the  "Estimated  Solicitation  Date"  block,  enter 

the  date  the  wage  determination  is  needed;  and 

2.  )  in  block  6,  enter  "Modification  of  Existing  Contract 
for  (describe  type  of  service)  Services". 

b.  Extension  of  Contract  Through  Exercise  of  Option  or 
Otherwise.  A  new  contract  shail  be  deemed  entered  into  for  purposes 
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of  the  Act  when  the  period  of  performance  of  an  existing  contract  is 
extended  pursuant  to  an  option  clause  or  otherwise.  Prior  to  extending 
the  period  of  performance  of  the  contract,  the  contracting  officer  shall 
forward  the  SF  98 /98a. 

3.  Multiyear  Contracts 

After  the  initial  submission  of  the  SF  98/98a,  the  contracting 
officer  shall  submit  an  SF  98/ 98a  on  an  annual  basis  at  least  30  days  prior 
to  the  anniversary  date  on  all  multiyear  contracts  subject  to  the  Act. 

If  the  new  wage  determination  is  different,  the  contract  shall  be  adjusted 
accordingly. 

4.  Violations 

a.  Any  violation  of  any  of  the  required  contract  stipulations 
shall  render  the  contractor  liable  for  a  sum  equal  to  the  amount  of  any 
deductions,  rebates,  refunds,  or  underpayment  of  compensation  due  to 
any  employee  engaged  in  the  performance  of  the  contract.  Collection  of 
the  amount  due  may  be  effected  by  withholding  under  the  contract  in 
question  or  under  any  other  contract  between  the  same  contractor  and 
the  Government.  These  withheld  sums  shall  be  held  in  a  deposit  fund, 
and  on  the  order  of  the  Secretary  of  Labor  shall  be  paid  directly  to 
the  underpaid  employees. 

b.  Additionally,  when  a  contract  stipulation  is  violated,  the 
contracting  agency  upon  written  notice  may  cancel  the  contract,  secure 
the  services  by  contract  or  otherwise,  and  charge  any  additional  cost 
of  completion  to  the  original  contractor. 

c.  Unless  the  Secretary  of  Labor  recommends  otherwise,  no 
Government  contract  shall  be  let  to  the  persons  or  firms  appearing  on 
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the  list  of  violators,  or  to  any  firm,  corporation,  partnership,  or 
association  in  which  these  persons  or  firms  have  a  substantial  interest 
until  three  years  have  elapsed  from  the  date  of  publication  of  the  list 
containing  the  name  of  these  persons  or  firms. 

d.  The  Comptroller  General  is  directed  to  compile  and  distri¬ 
bute  a  list  to  all  agencies  of  the  Government  giving  the  names  of  persons 
or  firms  who  have  been  found  to  have  violated  this  statute. 

e.  If  the  accrued  payments  withheld  under  the  terms  of  the 
contract  are  insufficient  to  reimburse  ail  service  employees  with  respect 
to  whom  there  has  been  a  failure  to  pay  the  required  compensation,  the 
United  States  may  bring  action  against  the  contractor,  subcontractor,  or 
any  sureties  in  any  court  of  competent  jurisdiction  to  recover  the 
remaining  amount  of  underpayments.  Any  sums  thus  recovered  shall  be 
held  in  the  deposit  fund  and  on  order  of  the  Secretary  of  Labor  shall 
be  paid  directly  to  the  underpaid  employee  or  employees. 

The  Secretary  of  Labor  is  authorized  to  hold  hearings  and 
make  such  decisions  as  are  necessary  to  enforce  the  provisions  of  the 
Service  Contract  Act.  Charges  of  violations  generally  are  heard  by  a 
Labor  Department  hearing  examiner,  from  whose  adverse  decision  an 
appeal  may  be  made  to  the  Administrator,  Wage  and  Hour  Division,  who 
in  turn  will  recommend  to  the  Secretary  whether  or  not  the  person  so 
charged  is  to  be  placed  on  the  list  of  violators. 

5.  Statute  of  Limitations 

The  Service  Contract  Act  incorporates  Sections  4  and  5  of 
the  Walsh-Healey  Act.  It  does  not  incorporate  Section  2  of  that  Act 
which  authorizes  the  United  States  to  sue  on  behalf  of  underpaid  employees. 
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and  which  in  turn  is  governed  by  the  Portal-to-Portal  Act  which  contains 
a  two-year  statute  of  limitations.  Since  the  Walsh-Heaiey  Act  was  not 
incorporated  in  toto  in  the  Service  Contract  Act,  the  Government  is 
bound  by  the  general  limitation  of  six  years  rather  than  the  two-year 
limitation. 

6.  Hearings 

A  successor  contractor's  obligation  cannot  be  avoided  unless 
it  is  found  after  a  hearing  that  such  bargained  for  wages  anf  fringe 
benefits  are  substantially  at  variance  with  those  which  prevail  for  services 
of  a  character  similar  in  the  locality.  Such  hearings  may  be  requested 
by  any  interested  party,  including  the  contractor,  a  union,  or  the 
contracting  agency. 

7.  Cooperation  With  the  Department  of  Labor 

The  contracting  officer  shall  cooperate  with  representatives  of 
the  Department  of  Labor  in  the  examination  of  records,  interviews  with 
service  employees,  and  all  other  aspects  of  investigations  undertaken  by 
the  Department  of  Labor.  When  requested,  agencies  shall  furnish  to  the 
Administrator  any  available  information  with  respect  to  contractors, 
subcontractors,  their  contracts,  and  the  nature  of  the  contract  services. 
Violations  apparent  to  the  contracting  agency  and  complaints  received 
shall  be  promptly  referred  in  writing  to  the  appropriate  regional  office 
of  the  Department  of  Labor  (Chapter  6(b)  in  this  guide) .  In  no  event 
shall  complaints  by  employees  be  disclosed  to  the  employer. 
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G-lll.  CONTRACTOR  OBLIGATIONS 

The  most  important  obligation  imposed  upon  the  contractor  is  to 
provide  no  less  than  certain  specified  minimum  wages  and  fringe  benefits. 
These  wages  and  fringe  benefits  are  listed  for  various  classes  of 
employees.  The  wage  and  benefit  listings  are  set  forth  in  the  Wage 
Determination,  which  also  defines  the  classes  of  employees.  In  the 
absence  of  a  Wage  Determination,  the  contractor  need  only  pay  his 
service  employees  the  Federal  minimum  wage.  The  contractor  must  provide 
fringe  benefits  either  in  kind  or  by  some  combination  of  the  two.  It 
is  the  contractor's  obligation  to  determine  the  proper  classification  of 
his  employees,  in  accordance  with  the  definition  set  forth  in  the  Wage 
Determination.  There  is  no  specific  way  for  the  contractor  to  formally 
determine  that  his  classification  scheme  is  correct,  and  will  not  be  subject 
to  later  question  by  the  Department  of  Labor.  However,  the  contractor 
is  able  to  bring  problems  arising  in  this  area,  as  well  as  any  other 
problem  arising  regarding  the  administration  of  the  Act,  to  the  attention 
of  the  appropriate  Assistant  Regional  Administrator  of  the  Wage  and 
Hour  Division  of  the  Department  of  Labor. 

A  Wage  Determination  may  not  set  forth  rates  and  fringe  benefits 
for  all  covered  employees,  however.  If  this  is  the  case,  the  contractor 
has  an  obligation  to  "conform"  the  rates  paid  to  other  unclassified 
employees  to  those  rates  which  are  set  forth  in  the  Wage  Determination. 
This  conformance  procedure  is  accomplished  by  the  tripartite  agreement 
of  the  contractor,  the  contracting  officer,  and  the  affected  employees. 
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There  are  unique  rules  that  apply  to  "successor"  contractors, 
when  any  of  the  predecessor  contractors  have  been  subject  to  a  collec¬ 
tive  bargaining  agreement  covering  service  employees.  There  is  a  clear 
statutory  duty  placed  upon  successor  contractors  to  pay  no  less  than 
the  wages  and  fringe  benefits  to  which  the  unionized  employees  would 
have  been  entitled,  had  they  been  employed  under  the  contract.  Since 
this  is  a  statutory  duty,  it  applies  notwithstanding  the  failure  of  the 
Wage  Determination  to  set  forth  the  wage  rates  and  fringe  benefits  under 
the  collective  bargaining  agreement.  Finally,  the  Service  Contract  Act 
also  places  additional  burdens  on  contractors,  including  notification 
requirements,  and  the  obligation  to  maintain  a  safe  and  healthy  work¬ 
place.  Full  information  is  set  forth  in  the  Act  and  implementing  Labor 
Department  regulations.  [S] 
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C-IV.  SUMMARY  OF  THE  SERVICE  CONTRACT  ACT  OF  1965 

AS  AMENDED 


A.  INTRODUCTION  TO  THE  ACT 

Since  its  enactment  in  1965,  the  McNamara-O'Hara  Service  Contract 
Act  has  been  the  cornerstone  of  service  contracting.  The  purpose 
of  the  Service  Contract  Act  (SC A)  was  to  extend  to  service  employees 
the  protections  which  had  already  been  afforded  to  workers  under 
construction  contracts  by  the  Davis-Bacon  Act  and  the  employees  under 
supply  contracts  by  the  Walsh-Healey  Public  Contracts  Act.  [N:1] 

Congress  found  that  employees  performing  under  federal  service 
contracts  were  generally  unskilled,  underpaid,  and  competitively  disad¬ 
vantaged  through  lack  of  representation.  Further,  this  condition  was 
subject  to  exploitation  by  government  contractors  who  paid  the  lowest 
wages  and  could  thus  underbid  competitors  for  service  contracts  by 
keeping  labor  costs  down.  The  remedy  provided  by  the  SCA  was  to 
upgrade  and  regulate  the  compensation  paid  to  employees  under  federal 
service  contracts  and  to  apply  labor  standards  to  contractors  who  do 
business  with  the  Government  through  the  use  of  service  employees. 

( N  :  1 1 

B.  THE  ACT  (APPENDIX  1) 

1.  The  Service  Contract  Act  of  1965  (P.L.  89-286) 
a.  The  basic  intent  of  the  SCA  is 

(1)  to  protect  the  wages  and  fringe  benefits  earned  by 

service  employees,  particularly  when  a  new  (successor) 
contractor/employer  assumes  substantially  the 
furnishing  of  the  same  services  in  the  same  locality; 
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(2)  to  assure  fair  and  living  wages  and  fringe  benefits 
for  service  employees;  and 

(3)  to  fill  the  gap  in  labor  statute  coverage  of 
Government  procurement  (Davis- Bacon  Act  for 
construction  (roads,  buildings,  etc.);  Walsh-Healey 
Public  Contracts  Act  for  manufacture  or  furnishing 
of  supplies,  equipment,  etc.;  and,  finally, 
McNamara-O'Hara  Service  Contract  Act  for  services) . 

b.  It  is  applicable  to  every  contract  (and  any  bid  specifica¬ 
tion  therefor)  which  is  principally  for  the  furnishing  of  services  in  the 
United  States  through  the  use  of  service  employees. 

c.  It  calls  for  making  of  wage  determinations  by  the  Department 
of  Labor  (DOL)  for  service  contracts  in  excess  of  $2,500.  In  the  absence 
of  such  determination,  no  less  than  the  minimum  wage  specified  in  the 

Fair  Labor  Standards  Act,  as  amended,  shall  be  paid  service  employees. 

d.  It  provides  a  meaning  for  "service  employees"  which 
strongly  infers  that  such  employees  are  "blue  collar"  workers. 

e.  The  Secretary  of  Labor  is  given  latitude  in  administration 
of  the  SC  A.  (Examples:  Making  wage  determinations  is  not  mandatory; 
certain  classifications  of  "white  collar"  workers  are  determined  to  be 
service  employees.) 

C.  AMENDMENTS  OF  OCTOBER  1972,  EFFECTIVE  9  OCTOBER  1972 
(P.  L.  92-473) 

1.  Where  a  predecessor /successor  situation  exists  (substantially 
the  same  services  performed),  the  predecessor  contractor's  labor 
agreement  shall  determine  the  minimum  wages  and  fringe  benefits  (present 
and  prospective)  to  be  paid/provided  successor  contractor's  service 
employees  to  be  used  under  the  successor  contract. 
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2.  Every  contract  (and  bid  specification  therefor)  shall  contain 
a  statement  of  Wage  Board  ("blue  collar")  rates  which  would  be  paid 
service  employees  expected  to  be  used  under  such  contract  if  such 
employees  were  Federal  hires  instead  of  contractor  employees.  DOL 
will  give  "due  consideration"  to  such  rates  when  making  its  wage 
determinations. 

3.  The  Secretary  of  Labor's  administrative  latitude  is  significantly 
reduced.  (Example:  The  Secretary  shall  make  a  wage  determination  for 
every  service  contract  as  soon  as  administratively  feasible.  As  of 

1  July  1977,  a  wage  determination  shall  be  made  when  more  than  five  (5) 
service  employees  are  to  be  used  under  the  service  contract.) 

D.  AMENDMENTS  OF  OCTOBER  1976  EFFECTIVE  13  OCTOBER  1976 

(P.  L.  94  489) 

1.  The  meaning  of  "service  employee"  is  clarified  to  reflect  the 
previously-held  intent  of  Congress  and  DOL.  The  meaning  now  encom¬ 
passes  all  persons  working  under  service  contracts  other  than  those 
individuals  in  bona  fide  executive,  administrative,  and  professional 
capacities  as  defined  in  29  CFR  Part  541.  Thus,  service  employees 
clearly  are  both  "blue  collar"  and  "white  collar"  workers  and,  as 
such,  contracts  for  clerical,  computer,  technical  and  most  engineering 
services  are  (undisputedly )  subject  to  the  SC  A. 

2.  All  service  contracts  (and  bid  specifications  therefor)  shall 
contain  a  statement  of  General  Schedule  ("white  collar")  rates  which  would 
be  paid  such  classifications  of  service  employees  expected  to  be  used  under 
the  service  contract  if  they  were  Federal  hires  instead  of  contractor 
employees.  DOL  shall  give  "due  consideration"  to  such  rates  in  making 
wage  determinations. 
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G-V. 


DEFINITIONS 


A.  For  the  purpose  of  this  guide,  the  terms  used  here  are  defined 
as  follows: 

1.  "Service  employee"  means  any  person  employed  in  connection 
with  a  contract  entered  into  by  the  United  States  and  not  exempted  under 
Section  7  of  the  Act  (41  U.  S.  C.  356),  whether  negotiated  or  adver¬ 
tised,  the  principal  purpose  of  which  is  to  furnish  services  in  the  United 
States  (other  than  any  person  employed  in  a  bona  fide  executive, 
administrative,  or  professional  capacity,  as  those  terms  are  defined  in 

29  CFR,  Part  541):  and  shall  include  all  such  persons  regardless  of  any 
contractual  relationship  that  may  be  alleged  to  exist  between  a  contractor 
or  subcontractor  and  such  persons. 

2.  "United  States"  shall  include  any  State  of  the  United  States, 
the  District  of  Columbia,  Puerto  Rica,  the  Virgin  Islands,  Outer 
Continental  Shalf  Lands,  as  defined  in  the  Outer  Continental  Shelf 
Lands  Act  (43  U.S.C.  1331  et  seq.),  American  Samoa,  Guam,  Wake 
Island,  but  shall  not  include  any  other  territory  under  the  jurisdiction 
of  the  United  States  or  any  U.  S.  base  or  possession  within  a  foreign 
country. 

3.  "Administrator"  means  the  Administrator  of  the  Wage  and  Hour 
Division,  United  States  Department  of  Labor,  or  the  Administrator's 
authorized  representative. 

4.  "Contract"  includes  any  contract  subject  wholly  or  in  part  to 
provisions  of  the  Act  and  any  subcontract  at  any  tier  thereunder. 


5.  "Contractor11  includes  a  subcontractor  whose  subcontract  is 
subject  to  provisions  of  the  Act. 

6.  "Wage  Determination"  includes  any  determination  of  minimum 
wage  rates  or  fringe  benefits  made  pursuant  to  the  provisions  of 
Section  2(a)  and  4(c)  of  the  Act  (41  U.  S.  C.  351  and  353)  for 
application  to  the  employment  in  a  locality  of  any  class  or  classes  of 
service  employees  in  the  performance  of  any  contract  in  excess  of  $2,500 
that  is  subject  to  the  provisions  of  the  Act. 

7.  "Compensation"  means  any  payment  or  fringe  benefit. 

B.  DEFINITIONS  OF  TERMS  UTILIZED  IN  THE  PROVISIONS  OF  THE  SCA. 

The  provisions  of  the  SCA  apply  to  contract,  the  principal  purpose 
of  which  is  to  furnish  services  in  the  United  States  through  the  use  of 
service  employees.  However,  the  SCA  does  not  define  the  type  of 
services  which  fall  within  its  coverage.  The  key  words  are  "principal 
purpose" ,  for  if  the  principal  purpose  of  a  contract  is  to  provide  some¬ 
thing  other  than  services  of  the  character  contemplated  by  the  SCA,  that 
Act  does  not  apply.  DOL  in  its  regulations  implementing  and  interpreting 
the  SCA  (29  C.F.R.  4)  advises  that  there  is  no  hard  and  fast  rule  which 
can  be  laid  down  as  to  the  precise  meaning  of  the  term  "principal  purpose". 
Rather,  it  is  a  question  to  be  determined  on  the  basis  of  all  the  facts 
in  each  particular  case.  (Section  4.111) 

Sections  4.111  and  4.113  of  the  regulations  do  suggest  that  the 
term  "principal  purpose"  only  modifies  "services"  and  not  "service 
employees" .  Thus,  if  a  contract's  purpose  is  to  procure  services,  it 
is  covered  by  the  SCA.  Once  a  contract  has  been  determined  to  be 
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covered,  the  next  and  corollary  question  is:  Will  any  "service  employees" 
be  used  within  the  definition  of  the  SCA?  Most  service  contracts  will 
ordinarily  be  performed  by  service  employees  within  the  SCA's  definition. 
However,  there  are  two  exceptions.  One  is  the  specific  exclusion  in 
the  SCA  of  executive,  administrative  and  professional  employees.  The 
other  is  the  "incidental  use"  test  which  is  a  creature  of  the  DOL 
regulations. 

Executives,  administrative  and  professionals  are  not  to  be  deemed 
"service  employees"  for  purposes  of  the  SCA's  definition  of  the  same. 

The  SCA  incorporates  by  reference  the  definitions  of  these  personnel 
as  they  appear  in  Part  541  of  Title  29,  Code  of  Federal  Regulations. 

(29  C.  F.  R.  541)  (1976)  Extracts  from  the  definitions  contained  in 
Part  541  are  provided  as  follows: 

1.  Executive.  The  term  "employee  employed  in  a  bona  fide 
executive  capacity"  shall  mean  any  employee: 

a.  Whose  primary  duty  consists  of  the  management  of 
the  enterprise  in  which  he  is  employed  or  of  a  customarily  recognized 
department  or  subdivision  thereof;  and 

b.  Who  customarily  and  regularly  directs  the  work  of 
two  or  more  other  employees  therein;  and 

c.  Who  has  the  authority  to  hire  or  fire  other  employees 
or  whose  suggestions  and  recommendations  as  to  the  hiring  or  firing 

and  as  to  the  advancement  and  promotion  or  any  other  change  of  status 
of  other  employees  will  be  given  particular  weight;  and 

d.  Who  customarily  and  regularly  exercises  discretionary 

powers.  [ N  :  5] 
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(1)  The  performance  of  office  or  nonmanual  work 
directly  related  to  management  policies  or 
general  business  operations  of  his  employer  or 
his  employer's  customers,  or 


(2)  The  performance  of  functions  in  the  administra¬ 
tion  of  a  school  system,  or  of  a  department  or 
subdivision  thereof,  in  work  directly  related 
to  the  academic  instruction  of  training  carried 
on  therein;  and 


b.  Who  customarily  and  regularly  exercises  discretion 
and  independent  judgment;  and 

c.  (1)  Who  regularly  and  directly  assists  a  proprietor, 

or  an  employee  employed  in  a  bona  fide  executive 
or  administrative  capacity  (as  such  terms  are 
defined  in  the  regulations  of  this  subpart),  or 

(2)  Who  performs  under  only  general  supervision 
work  along  specialized  or  technical  lines  requiring 
special  training,  experience,  or  knowledge,  or 

(3)  Who  executes  under  only  general  supervision 
special  assignments  and  tasks.  [N:6] 


Professional.  The  term  "employee  employed  in  a  bona  fide 


Professional  capacity 


shall  mean  any  employee: 


a.  Whose  primary  duty  consists  of  the  performance  of: 


(1)  Work  requiring  knowledge  of  an  advance  type 
in  a  field  of  science  or  learning  customarily 
acquired  by  a  prolonged  course  of  specialized 
intellectual  instruction  and  study,  as  distin¬ 
guished  from  a  general  academic  education  and 
from  an  apprenticeship,  and  from  training  in 
the  performance  of  routine  mental,  manual  or 
physical  process,  or 


(2)  Work  that  is  original  and  creative  in  character 
in  a  recognized  field  or  artistic  endeavor  (as 
opposed  to  work  which  can  be  produced  by  a 
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person  endowed  with  general  manual  or  intellectual 
ability  and  training),  and  the  results  of  which 
depends  primarily  on  the  invention,  imagination, 
or  talent  of  the  employee,  or 

(3)  Teaching,  tutoring,  instructing,  or  lecturing 
in  the  activity  of  imparting  knowledge  and  who 
is  employed  and  engaged  in  this  activity  as  a 
teacher  in  the  school  system  or  educational 
establishment  or  institution  by  which  he  is 
employed;  and 

b.  Whose  work  requires  the  consistent  exercise  of 
discretion  and  judgment  in  its  performance:  and 

c.  Whose  work  is  predominantly  intellectual  and  varied 
in  character  (as  opposed  to  routine  mental,  manual,  mechanical,  or 
physical  work)  and  is  of  such  character  that  the  output  produced  or 
the  result  accomplished  cannot  be  standardized  in  relation  to  a  given 
period  of  time.  ( N  :  7] 


C-VI.  APPLICABILITY 


A.  GENERAL 

As  stated  in  the  Act,  the  SCA  applies  to  all  "...  contracts  (and 
any  bid  specification  therefor)  the  principal  purpose  of  which  is  to 
furnish  services  in  the  United  States  through  the  use  of  service  employees". 
DOL  interprets  "principal  purpose"  as  applying  only  to  the  furnishing  of 
services  "within  the  United  States"  and  "through  the  use  of  service 
employees"  considered  separate  and  subordinate.  This  interpretation 
together  with  the  broad  definition  of  "service  employee"  and  the  administra¬ 
tive  and  enforcement  authority  given  DOL  has  resulted  in  DOL's 
determination  of  SCA  applicability  to  many  contracts  for  R  6  D,  professional 
engineering,  equipment  overhaul  and  modification,  and  ADPE  operation 
and  maintenance. 

B.  DEPARTMENT  OF  LABOR  REGULATIONS 

The  Department  of  Labor  has  issued  29  CFR,  Parts  4  and  1910, 
providing  for  the  administration  and  enforcement  of  the  Act.  The 
regulations  include  coverage  of  the  following  matters  relating  to  the 
requirements  of  the  Act: 

1.  Service  Contract  Labor  Provisions  and  Procedures,  29  CFR, 
Subpart  A,  Part  4  (Appendix  2) 

2.  Equivalents  of  Determined  Fringe  Benefits,  29  CFR,  Subpart  B, 
Part  4  (Appendix  2) 

t 

3.  Application  of  the  Act  of  1965  (Rulings  and  Interpretations) 

29  CFR,  Subpart  C,  Part  4  (Appendix  2) 
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4.  Safe  and  Sanitary  Working  Conditions,  29  CFR,  Part  1910 
(Appendix  3) 

5.  Rules  of  Practice  for  Administrative  Proceedings  Enforcing 
Service  Contract  Labor  Standards,  29  DFR,  Part  6  (Appendix  4) 

C.  Both  the  DOL  regulations  in  Section  4.130  and  the  DAR  in  22-101(b) 
list  examples  of  the  types  of  service  contracts  of  which  the  principal 
purpose  is  to  furnish  services  through  the  use  of  service  employees. 

The  variety  of  covered  service  contracts  is  most  assuredly  increasing, 
especially  in  light  of  the  addition  of  the  1979  Amendments  of  white  collar 
personnel.  The  following  are  some  examples  of  areas  that  could  qualify 
as  service  contracts:  [I] 

1.  Maintenance,  overhaul,  repair,  servicing,  rehabilitation, 
salvage,  and  modernization  or  modification  of  supplies,  systems  and 
equipment; 

2.  Maintenance,  repair,  rehabilitation,  and  modification  of 
real  property; 

3.  Architect-Engineering; 

4.  Expert  and  consultant  services; 

5.  The  services  of  DOD-sponsored  organizations; 

6.  Installation  of  equipment  obtained  under  separate  contract; 

7.  Operation  of  Covernment-owned  equipment,  facilities,  and 
systems; 

8.  Engineering  and  technical  services; 

9.  Housekeeping  and  base  services; 

10.  Transportation  and  related  services; 


i 

1 


1 
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11.  Training  and  education; 

12.  Medical  services; 

13.  Photographic,  printing  and  publication  services; 

14.  Mortuary  services; 

15.  Communications  services; 

16.  Test  services; 

17.  Data  processing; 

18.  Warehousing; 

19.  Auctioneering; 

20.  Arbitration; 

21.  Stevedoring;  and 

22.  Research  and  development. 

D.  CATEGORIES  OF  SERVICE  CONTRACTS 

The  armed  forces  generally  categorize  service  contracts  as  follows: 

1.  Expert  and  consultant  services.  These  support  services  are 
performed  by  personnel  who  are  exceptionally  qualified,  by  education  or 
experience,  in  a  particular  field  to  perform  some  specialized  service. 

OMB  78-11,  Guidelines  for  the  Use  of  Consulting  Services,  further 
defines  consulting  services  to  mean  those  services  of  a  purely  advisory 
nature  relating  to  the  governmental  functions  of  agency  administration 
and  management  and  agency  program  management.  In  view  of  the  growing 
concern  on  the  use  of  these  types  of  services,  the  Commander,  Naval 
Supply  Systems  Command  issued  a  notice  on  21  July  1980  that  addressed 
Consulting  Service  Contracts.  This  notice  is  contained  in  Appendix  5 
for  your  reading.  I M :  15] 
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2.  Contractor  Support  Services.  These  are  services  of  a  white 
collar,  professional  nature  involving  performance  in  support  of  Navy 
Programs,  such  as  scientific /technical  studies  and  analysis,  test  and 
evaluation  support,  budgetary /financial  analysis,  ADP  support,  relia¬ 
bility  and  maintainability  support,  cost  analysis,  and  general  management 
support.  [M:15] 

3.  Commercial  or  Industrial  (C/I)  Activities  Support  Services. 
These  are  overhead  or  program  support  services  which  are  not  essential 
to  the  management  control  of  Navy  programs.  The  major  thrust  of  this 
effort  is  in  the  blue  collar  area  such  as  janitorial,  transportation,  or 
general  services.  However.  C/I  services  may  involve  efforts  similar  to 
those  described  above  as  contractor  support  services.  The  major 
difference  between  these  two  types  of  services  is  that  the  C/I  activities 
support  services  call  for  contracting  out  of  entire  functions  while  Con¬ 
tractor  Support  Services  involves  the  contracting  out  of  a  specific  effort 
or  task  in  support  of  a  continuing  in-house  activity  or  capability.  [M :  15] 

E.  PERSONAL  SERVICES  VERSUS  NONPERSONAL  SERVICES 

All  service  contracts  are  further  categorized  as  either  personal 
services  or  nonpersonal  services.  With  the  exception  of  Experts  and 
Consultants  employed  by  personnel  officers  in  accordance  with  the  Federal 
Personnel  Manual,  personal  service  contracts  are  not  permitted. 
Nonpersonal  services  are  an  approved  resource  that  may  be  used  in  the 
accomplishment  of  assigned  missions  by  contracting  out  for  contractor 
support  services.  Commercial  or  Industrial  Activities  support  services, 
or  consultant  services  procured  by  contracting  officers  in  accordance 
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with  the  DAR.  The  distinction  between  personal  and  nonpersonal 
services  is  not  always  clear  and  many  factors  are  considered  in  reaching 
a  determination  as  to  whether  a  particular  service,  situation,  contract, 
or  contract  performance  is  personal  or  nonpersonal  in  nature.  However, 
in  general,  a  personal  service  contract  is  one  in  which  the  contractor 
or  his  employees  are,  in  effect.  Government  employees.  This  situation 
occurs  when  a  "master-servant"  or  "employer-employee"  relationship 
exists.  [ M :  16]  Generally  a  local  form  such  as  the  NAVAIR  Form  4350/7 
(11-76)  (Exhibit  G-9)  is  utilized  by  the  Contracting  Officer  to  answer 
the  personal  services  versus  nonpersonal  services  question. 

F.  DOL'S  INTERPRETATION  OF  APPLICABILITY 

In  order  to  really  decide  whether  the  SCA  applies  or  not,  the 
contracting  personnel  must  understand  just  how  OOL  is  interpreting 
the  Act.  As  was  mentioned  earlier,  the  provisions  of  the  SCA  apply  to 
contracts  the  principal  purpose  of  which  is  to  furnish  services  in  the 
United  States  through  the  use  of  service  employees.  The  key  words  are 
"principal  purpose",  and  the  DOL  regulations  do  suggest  that  the  term 
only  modifies  "services"  and  not  "service  employees".  Therefore  a 
contract  is  covered  by  the  SCA  if  it  is  determined  that  the  contract's 
purpose  is  to  procure  services. 

How  does  DOL  utilize  the  "principal  purpose"  term  on  "service 
employees"?  Once  a  contract  is  determined  to  be  covered,  DOL  then 
puts  its  two  exceptions  to  the  test.  One  is  the  specific  exclusion  in 
the  SCA  of  executive,  administrative  and  professional  employees.  The 
other  is  the  "incidental  use"  test.  For  procurements  under  which  it  is 
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SERVICES  QUESTIONNAIRE 


Requirements  Document  Number  _ 

The  following  questions  are  to  be  answered  by  the  individual  initiating 
the  requirement  for  contractor  services. 

1.  THE  NATURE  OF  THE  WORK 

(A)  To  what  extent  can  the  Government  obtain  civil  servants  to  do 
this  work?  _ _ 


(B)  Does  the  proposed  contractor  have  specialized  knowledge  or 
equipment  which  is  unavailable  to  the  Government?  If  the  answer 
is  affirmative,  describe.  _ 


(The  two  factors  above  might  be  useful  in  a  doubtful  case,  but 
should  not  in  itself  create  doubt  about  services  which  are 
otherwise  clearly  nonpersonal.) 

(C)  To  what  extent  do  the  services  represent  the  discharge  of  a 
Government  function  which  calls  for  the  exercise  of  personal  judgment 
and  discretion  on  behalf  of  the  Government?  (This  factor,  if 
present  in  a  sufficient  degree,  may  alone  render  the  service  personal 
in  nature.)  _ 


(D)  To  what  extent  is  the  requirement  for  services  to  be  performed 
under  the  proposed  contract  continuing  rather  than  short-term  or 
intermittent?  (This  factor  might  be  useful  in  a  doubtful  case,  but 
should  not  in  itself  create  doubt  about  services  which  are  otherwise 
clearly  nonpersonal.)  _ 
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CONTRACTUAL  PROVISIONS  CONCERNING  THE  CONTRACTOR'S 

EMPLOYEES 


(In  considering  the  following,  it  should  be  noted  that  supervision 
and  control  of  the  contractor  or  his  employees,  if  present  in  a 
sufficient  degree,  may  alone  render  the  services  personal  in  nature.) 

(A)  To  what  extent  does  the  Government  specify  the  qualifications 
of,  or  reserve  the  right  to  approve  individual  contractor  employees? 
(Granting  or  denying  security  clearance  and  providing  for  necessary 
health  qualifications  are  always  permissible  controls  over  contractor 
employees;  also,  it  is  permissible  to  some  extent  to  specify  in  the 
contract  the  technical  and  experience  qualifications  of  contractor 
employees,  if  this  is  necessary  to  assure  satisfactory  performance.) 


(B)  To  what  extent  does  the  Government  reserve  the  right  to  assign 
tasks  to  and  prepare  work  schedules  for  the  contractor  employees 
during  the  performance  of  the  contract?  (This  does  not  preclude 

inclusion  in  the  contract,  at  its  inception,  of  Work  schedules  for  the  f 

contractor,  or  the  establishment  of  a  time  of  performance  for  orders 
issued  under  a  requirements  or  other  indefinite  delivery-type  contract.) 


(C)  To  what  extent  does  the  Government  retain  the  right  (whether 
actually  exercised  or  not)  to  supervise  the  work  of  the  contractor 
employees,  either  directly  or  indirectly?  _ 


■i 


(D)  To  what  extent  does  the  Government  reserve  the  right  to 
supervise  or  control  the  method  in  which  the  contractor  performs 
the  service,  the  number  of  people  he  will  employ,  the  specific  duties 
of  the  individual  employees,  and  similar  details  (it  is  always  permissible 
to  provide  in  the  contract  that  the  contractor's  employees  must  comply 
with  regulations  for  the  protection  of  life  and  property;  also,  it  is 
permissible  to  specify  a  recommended,  or  occasionally  even  a  minimum, 
number  of  people  the  contractor  must  employ,  if  this  is  necessary  to 
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assure  performance — but  in  that  event  it  should  be  made  clear  in  the 
contract  that  this  does  not  in  any  way  minimize  the  contractor's 
obligation  to  use  as  many  employees  as  are  necessary  for  proper 
contract  performance. )  _ 


(E)  To  what  extent  will  the  Government  review  performance  by 
each  individual  contractor  employee,  as  opposed  to  reviewing  a  final 
product  on  an  overall  basis  after  completion  of  the  work?  _ 


(F)  To  what  extent  does  the  Government  retain  the  right  to  have 
contractor  employees  removed  from  the  job  for  reasons  other  than 
misconduct  or  security?  _ 


t 


OTHER  PROVISIONS  OF  THE  CONTRACT 

(A)  Are  the  services  properly  defined  as  an  end  product?  (A  report 
is  not  an  end  product  if  the  primary  purpose  of  the  contract  is  to 
obtain  the  contractor's  time  and  effort  and  the  report  is  merely 
incidental  to  the  purpose.)  _ 


(B)  Is  the  contractor  undertaking  a  specific  task  or  project  that  is 
definable  either  at  the  inception  of  the  contract  or  at  some  point 
during  the  performance,  or  is  the  work  defined  on  a  day  to  day  basis? 
(This  does  not  preclude  use  of  a  requirements  or  other  indefinite 
deli  very-type  contract,  provided  the  nature  of  the  work  is  specifically 
described  in  the  contract,  and  orders  are  formally  issued  to  the 
contractor  rather  than  to  individual  employees.)  _ 


(C)  Will  payment  be  for  results  accomplished  or  solely  according  to 
time  worked?  (This  is  a  factor  which  might  be  useful  in  a  doubtful 
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case,  but  should  not  in  itself  create  doubt  about  services  which  are 
otherwise  clearly  nonpersonal.)  _ 


(D)  To  what  extent  is  the  Government  to  furnish  the  office  or 
working  space,  facilities,  equipment,  and  supplies  necessary  for 
contract  performance?  (This  is  a  factor  which  might  be  useful  in  a 
doubtful  case,  but  should  not  in  itself  create  doubt  about  services 
which  are  otherwise  clearly  nonpersonal.)  _ 


I.  ADMINISTRATION  OF  THE  CONTRACT 

(A)  To  what  extent  are  contractor  employees  used  interchangeably 
with  Government  personnel  to  perform  the  same  functions?  _ 


(B)  To  what  extent  are  the  contractor  employees  integrated  into  the 
Government's  organizational  structure?  _ 


(C)  To  what  extent  are  any  of  the  elements  in  (2)  and  (3)  above 
present  in  the  administration  of  the  contract,  regardless  of  whether 
they  are  provided  for  by  the  terms  of  the  contract?  _ 


Requirements  Approval 

As  _  I  have  reviewed  the 

services  questionnaire  and  accompanying  documentation  and  hereby 
approve/disapprove  the  proposed  requirement  for  contractor  services. 
Approval  does  not  constitute  a  determination  that  any  proposed  contract 
is  in  conformance  with  applicable  law  and  regulations. 


(Name) 


(Code)  (Date) 


♦ 


I 
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THIS  FORM  TO  BE  COMPLETED  FOR  PROCUREMENTS  PROCESSED 

AT  NAVAIR  HQ 


Counsel  Opinion 


As  Counsel,  I  have  reviewed  the  proposed  contract  for  contractor 
services  for  conformance  with  the  applicable  law  and  regulations  and  the 
following  are  my  comments: 


(Name) 


(Date) 


Contracting  Officer  Determination 

As  contracting  officer,  I  hereby  determine  that  the  proposed  contract 
for  contractor  services  is/is  not  proper  and  in  conformance  with  applicable 
regulations. 


(Name) 


(Code)  (Date) 


Approval  of  Determination 

APPROVED:  _  ______  _____ 

(Name)  (Code)  (Date) 
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known  that  the  services  of  only  executives,  administrators,  and  professionals 
will  be  used,  the  SCA  will  have  no  application.  The  problem  arises, 
however,  when  there  is  a  mixture  in  one  contract  of  service  employees 
and  exempted  employees,  as  is  the  case  with  certain  research  and 
technical  type  contracts.  In  this  eventuality,  DOL  regulations  provide 
some  limited  guidance  in  their  discussion  of  "incidental  use"  of  service 
employees.  [N:7] 

Section  4.113(a)(2)  of  the  regulations  provides  in  pertinent  part: 

.  .  .any  contract  for  professional  services  which  is  performed 
essentially  by  professional  employees,  with  the  use  of  service  employees 
being  only  a  minor  factor  in  the  performance  of  the  contract,  is  not 
covered  by  the  Act.  While  the  incidental  use  of  service  employees  will 
not  render  a  contract  for  professional  services  subject  to  the  Act,  a 
contract  which  requires  the  use  of  service  employees  to  a  substantial 
extent  would  be  covered  even  though  there  is  some  use  of  professional 
employees  in  performance  of  the  contract. 

Confusion  results,  of  course  when  the  regulations  do  not  specify 
what  is  meant  by  the  terms  "incidental"  and  "substantial  extent".  When 
a  contract  for  the  services  of  exempted  employees  ( i .  e . ,  bona  fide 
professionals)  will  involve  the  use  of  some  "service  employees",  the 
question  arises  whether  the  use  of  the  latter  group  then  brings  the 
contract  within  the  SCA.  The  determination  must  be  made  whether  the 
extent  of  their  use  is  incidental  or  substantial.  The  regulations  do  not 
specify  what  extent  of  service  employee  participation  in  this  situation 
will  trigger  the  application  of  the  SCA.  The  Administrator  of  the  Wage 
and  Hour  Division  of  DOL  has  in  some  previous  opinions  determined  that 
as  low  as  15%  non-exempt  employee  usage  on  service  contracts  is  sufficient 
to  apply  SCA  coverage  to  those  employees  working  under  the  contract. 
However,  there  are  no  "percentage  precedents"  stated  in  the  regulations 
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and  it  would  appear  that  DOL  considers  this  area  to  involve  questions  of 
fact  to  be  addressed  on  a  case  by  case  basis.  Presumably  it  would  employ 
the  factual  analysis  approach  referenced  in  Section  4.111(a)  of  the 


regulations  which  it  relies  upon  to  determine  the  "principal  purpose" 
of  a  contract.  [N  :  8] 

C.  CONTROVERSIAL  AREAS  OF  SCA  APPLICABILITY 

Ever  since  its  inception  in  1965,  there  have  been  areas  of  SCA 
coverage  under  dispute  between  DOL  and  DOD.  Throughout  the  years 
many  disputes  had  to  be  settled  by  the  Comptroller  General.  The 
following  discussions  are  on  areas  that  are  still  in  dispute: 

1.  SCA  Applicability  to  Equipment  and  Modification.  Over  the 
years  DOD  has  in  good  faith  determined  that  equipment  overhaul  and 
modification  is  principally  the  furnishing  of  supplies  and  materials  and 
therefore  subject  to  the  Public  Contracts  Act.  Throughout  these  same 
years,  DOL  on  a  case-by-case  basis  has  determined  that  such  contracts 
are  principally  for  services  and  subject  to  the  SCA.  However,  DOL  has 
not  issued  either  a  ruling  and  interpretation  or  a  policy  memorandum  to 
Heads  of  all  agencies  stating  that  all  such  contracts  are  subject  to  the 
SCA.  Knowing  that  DOL  might  take  such  action  at  any  time  (particularly 
after  a  significant  Com.  Gen.  decision  of  1  June  1978  (B-190505; 

B.  B.  Saxon  Co,,  Inc.)  which  upheld  DOL's  authority  to  apply  SCA  to 
overhaul  and  modification  unless  DOL's  determination  was  clearly  contrary 
to  law),  DOD  referred  the  matter  of  equipment  overhaul  and  modification 
to  the  Administrator  (Mr.  Les  Fettig),  OFPP.  Although  restricting 
equipment  to  engines,  Mr.  Fettig  gave  the  DOD  request  favorable 
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consideration  and  initiated  action  overruling  DOL  without  first  discussing 
the  matter  with  the  Secretary  of  Labor.  This  action  met  with  the 
displeasure  of  the  Secretary  of  Labor  and  with  the  Congressional  Labor 
Subcommittees.  Eventually,  actions  initiated  by  Mr.  Fettig  were  withdrawn 
upon  receipt  of  a  SecLabor  letter  of  10  October  1978  which  informed 
SecDef  that  the  matter  was  under  active  review  to  determine  applicability 
of  appropriate  labor  statute  and  that  a  one-year  exemption  from  applying 
the  SCA  to  engine  overhaul  and  modification  was  granted.  A  short  time 
after  this,  Mr.  Fettig  departed  his  position.  The  question  of  final 
authority  in  SCA  matters  arose  from  this  situation.  It  was  referred  to 
the  Attorney  General  who  later  on  in  a  9  March  1979  opinion  advised  the 
President  that  final  authority  rests  with  SecLabor.  In  mid  1979,  DOD 
and  DOL  officials  met  and  developed  a  draft  definition /description  of 
equipment  overhaul  and  modification  work  which  might  be  subject  to  the 
Public  Contracts  Act.  Since  that  time,  the  draft  definition /description 
has  been  undergoing  review  at  high  levels  within  DOL.  When  such  review 
will  be  completed  is  now  known.  SecLabor  has  extended  the  engine 
exemption  for  an  indefinite  period.  Meantime,  DOD  continues  to  apply  the 
Public  Contracts  Act  to  equipment  overhaul  and  modification  contracts. 

Should  overhaul  and  modification  contracts  finally  be  determined  by  DOL 
to  be  applicable  to  the  SCA,  at  least  two  important  Navy  contractors  have 
stated  they  will  not  accept  SCA  provisions.  These  contractors  are 
Litton  and  Varian.  [L:5] 

2.  SCA  Applicability  to  Research  and  Development  (R  S  D)  Contracts. 
Dr.  Perry,  USD  R  £  E,  wrote  SecLabor  Marshall  on  2  April  1980  expressing 
concern  that  DOL's  proposed  revisions  to  SCA  regulations  at  29  CFR  Part  4 
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(published  in  the  Federal  Register  of  28  December  1978)  for  the  first 
time  explicitly  apply  SC  A  provisions  to  R  £  D  contracts  (DOL  adds  R  £  D 
to  a  listing  of  services  to  which  the  SCA  is  applicable).  Further,  Labor's 
extension  of  SCA  protections  to  more  highly  skilled  workers  in  the  R  £  D 
field  such  as  laboratory  technicians  who  are  quite  adequately  compensated 
is  questioned.  The  letter  states  that  application  of  the  SCA  in  the  past 
to  R  £  D  contracts  has  been  a  rarity.  Finally,  Dr.  Perry  points  out 
that  the  application  of  the  SCA  to  R  £  D  contracts  is  not  consistent  with 
the  SCA  in  that  the  SCA  "clearly  states  that  it  is  to  be  applied  to 
contracts  where  'the  principal  purpose  ...  is  to  furnish  services  . . . 
through  the  use  of  service  employees'."  Summarizing,  the  USD  R  £  E 
does  not  believe  the  SCA  applicable  to  R  £  D  contracts  and  suggests  that 
if  DOL  intends  to  apply  the  SCA  to  R  £  D  it  should  seek  "specific  new 
legislation  from  the  Congress".  We  are  unaware  of  any  SecLabor  response 
to  this  letter.  It  is  perhaps  better  that  there  has  been  no  response 
when  giving  consideration  to  the  Amendments  of  October  1976  and  the 
authority  of  SECLABOR /DOL  in  making  determination  of  applicability 
would  indicate  the  greater  likelihood  that  DOD  should  be  (i)  applying  the 
SCA  and  (ii)  seeking  specific  new  legislation  from  the  Congress  to  remove 
R  £  D  from  SCA  coverage  and  limit  the  administrative  and  enforcement 
authority  of  DOL.  [L:6] 

3.  Applicability  of  SCA  to  ADPE  Maintenance.  In  mid  1979,  DOL 
discovered  that  CSA  schedule  contracts  for  purchase/lease/maintenance 
of  ADPE  did  not  contain  SCA  provisions  applicable  to  the  maintenance 
portion  (considered  a  separate  bid  specification;  also,  customers  were 
placing  maintenance  only  orders  under  these  schedule  contracts).  Labor 
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directed  CSA  to  apply  the  SCA.  The  incorporation  of  the  SCA  in  solici¬ 
tations  for  FY  80  schedules  met  resistance  from  several  manufacturers/ 
servicers  by  their  refusal  to  accept  SCA  provisions  (the  industry  pays 
its  technicians  based  on  a  relatively  low  minimum  rate  supplemented  by 
merit /incentive  pay;  the  DOL  wage  determinations  set  forth  minimum 
rates  substantially  higher)  (also,  the  industry  would  be  reluctant  to 
open  up  its  payroll  and  other  records  to  DOL  as  such  records  if  disclosed 
to  the  public  could  erode  a  company's  competitive  posture).  CSA's 
FY  80  problems  were  alleviated  when  DOL  permitted  award  of  schedule 
contracts  without  SCA  provisions  through  7  November  1979.  Throughout 
this  period,  DOL  and  industry  officials  attempted  to  resolve  the  problem. 
An  interim  nationwide  wage  determination  issued  by  DOL  in  November  1979 
reduced  the  number  of  major  companies  refusing  to  accept  SCA  provisions 
to  two  (2)  (Hewlett  Packard  S  Digital  Equipment  Corp.).  When  confronted 
with  direct  contracting  (sole  source)  with  these  companies,  the  DUSD 
R  S  E  (AP)  approved  procedure  of  using  purchase  orders  of  $2,500 
or  less  was  implemented.  In  June  1980,  following  continued  attempts  to 
resolve  the  matter,  DOL  issued  a  revision  to  its  wage  determination  of 
30  November  1979.  Hewlett  Packard  in  a  July  1980  open  letter  has  stated 
it  will  accept  the  revised  determination  which  will  be  applicable  for  the 
life  of  the  contract  to  which  it  is  incorporated.  Other  heretofore 
unwilling  companies  are  expected  to  follow  suit.  It  appears,  for  the  time 
being  at  least  (FY  81  procurement),  that  the  problem  will  dissipate  without 
further  pursuing  the  matter.  [L:5] 
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G-VII.  STATUTORY  EXEMPTIONS  AND  LIMITATIONS 


i 


i 

f 


i 
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A.  The  Services  Contract  Act  shall  not  apply  to  the  following: 

1.  Any  contract  of  the  United  States  of  District  of  Columbia 
for  construction,  alteration,  and/or  repair,  including  painting  or 
decorating  of  public  buildings  or  public  works; 

2.  Any  work  required  to  be  done  in  accordance  with  the 
provisions  of  the  Walsh-Healey  Public  Contracts  Act  (49  Stat.  2036); 

3.  Any  contract  for  the  carriage  of  freight  or  personnel  by 
vessel,  airplane,  bus,  truck,  express,  railway  line,  or  oil  or  gas 
pipeline  where  published  tariff  rates  are  in  effect,  or  where  such 
carriage  is  subject  to  rates  covered  by  Section  22  of  the  Interstate 
Commerce  Act; 

4.  Any  contract  for  the  furnishing  of  services  by  radio,  telephone, 
telegraph,  or  cable  companies,  subject  to  the  Communications  Act  of  1934; 

5.  Any  contract  for  public  utility  services,  including  electric 
light  and  power,  water,  steam,  and  gas; 

6.  Any  employment  contract  providing  for  direct  services  to  a 
Federal  agency  by  an  individual  or  individuals;  and 

7.  Any  contract  with  the  Post  Office  Department,  the  principal 
purpose  of  which  is  the  operation  of  postal  contract  stations; 

8.  Any  services  to  be  furnished  outside  the  United  States. 

For  geographic  purposes,  the  "United  States"  is  defined  in  Section  8(d) 
of  the  Act  to  include  any  State  of  the  United  States,  the  District  of 
Columbia,  Puerto  Rica,  the  Virgin  Islands,  the  Outer  Continental  Shelf 


i  j 
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Lands,  as  defined  in  Outer  Continental  Shelf  Lands  Act,  American  Samoa, 
Cuan,  Wake  Island,  Eniwetok  Atoll,  Kwajalein  Atoll,  Johnston  Island,  and 
Canton  Island.  It  does  not  include  any  other  territory  under  the 
jurisdiction  of  the  United  States  or  any  U.  S.  base  of  possession  within 
a  foreign  country. 

9.  Any  of  the  following  contracts  exempted  from  all  provisions 
of  the  Act,  pursuant  to  Section  4(b)  of  the  Act,  which  exemptions  the 
Secretary  of  Labor,  prior  to  amendment  of  such  section  by  Public 
Law  92-473,  found  to  be  necessary  and  proper  in  the  public  interest  or 
to  avoid  serious  impairment  of  the  conduct  of  Government  business: 

a.  Contracts  entered  into  by  the  United  States  with  common 
carriers  for  the  carriage  of  mail  by  rail,  air  (except  air  star  routes), 
bus,  and  ocean  vessel,  where  such  carriage  is  performed  on  regularly 
scheduled  runs  of  trains,  airplanes,  buses,  and  vessels  over  regularly 
established  routes  and  accounts  for  an  insubstantial  portion  of  the  revenue 
therefrom;  and 

b.  Any  contract  entered  by  the  U.  S.  Postal  Service  with 

an  individual  owner-operator  for  mail  service  where  it  is  not  contemplated 
at  the  time  the  contract  is  made  that  such  owner-operator  will  hire  any 
service  employee  to  perform  the  services  under  the  contract  except  for 
short  periods  of  vacation  time  or  for  unexpected  contingencies  or  emergency 
situations  such  as  illness  or  accident. 

B.  DISCUSSION 

Section  7  of  the  SCA  enumerates  the  above  specific  exemptions  from 
its  coverage.  Of  the  exemptions  listed,  the  first  two  have  historically 
been  the  most  troublesome  for  procuring  agencies.  These  exemptions  are: 
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1.  any  contract  of  the  United  States  or  District  of  Columbia  for 
construction,  alteration  and/or  repair,  including  printing  and  decorating 
of  public  buildings  or  public  works; 

2.  any  work  required  to  be  done  in  accordance  with  the  provisions 
of  the  Walsh-Healey  Public  Contracts  Act  (49  Stat.  2036). 

While  the  Section  7(1)  exemption  for  construction  contracts  does  not 
identify  the  Davis-Bacon  Act  by  name,  its  language  corresponds  to  that 
used  in  Davis-Bacon  to  describe  that  Act's  coverage.  The  exemption 
specifies  that  construction  "contracts"  themselves  do  not  come  within  the 
SCA's  coverage.  There  is  a  considerable  amount  of  debate  between  DOL 
and  the  procuring  agencies  on  this  exemption.  The  agencies  assert 
that  any  contract  for  construction  is  exempt,  regardless  of  its  amount  or 
that  it  may  involve  less  than  100%  construction  work.  DOL  takes  a 
different  position  as  evidenced  in  part  by  its  discussion  in  Section  4.116 
of  its  regulations.  It  is  stated  there  that  a  given  construction  contract 
may  also  share  SCA  coverage  and  thus  have  dual  coverage.  DOL 
envisions  mixed  contract  situations  where  there  is  construction  activity 
concomitant  with  the  performance  of  service  work.  In  these  cases,  if 
each  type  of  work  is  functionally  segregable  and  meets  statutory  dollar 
minima,  then  one  contract  may  combine  Davis-Bacon  and  SCA  coverage. 

DOL  fortifies  its  regulation  on  the  SCA's  construction  contract 
exemption  with  examples  of  dual  coverage.  One  such  example  in  Section 
4.116  is  a  contract  which,  for  the  convenience  of  the  Government, 
combines  construction  work  and  maintenance  work  with  separate  specifica¬ 
tions  for  each.  Thus,  a  contract  may  calf  for  the  installation  of  a  plumbing 
system  and  also  for  maintenance  of  the  system  thereafter.  That  portion 
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the  contract  calling  for  installation  work  (construction)  is  covered  by  the 
Davis-Bacon  Act  and  its  provisions  and  clauses  are  applicable  to  it. 

That  portion  involving  maintenance  work  (services)  qualifies  for  SCA 
coverage  and  the  associated  provisions  and  clauses  apoly. 

The  exemption  in  Section  7(2)  of  the  SCA  for  Walsh-Healey  work  has 
not  generated  the  controversy  as  the  7(1)  exemption.  The  reason  is  due 
to  the  language  of  the  exemption  itself  which  cites  Walsh-Healey  "work" 
rather  than  "contracts"  as  being  exempt  from  the  SCA.  This  leaves  the 
door  clearly  open  to  dual  coverage  in  that  Walsh-Healey  work  and  SCA 
work  can  be  combined  in  one  contract.  Requirements  for  the  manufac¬ 
turing  or  furnishing  of  supplies  may  also  involve  the  maintenance  and 
servicing  of  the  same  supplies.  For  example,  a  contract  for  the  supply 
portion  of  the  contract  meets  the  Walsh-Healey  Act  dollar  amount  of  $10,000, 
then  that  Act  and  its  compensation  provisions  apply  to  that  contract 
portion.  For  the  portion  involving  maintenance  and  repair,  it  is  the 
"principal  purpose"  to  furnish  services  through  the  use  of  service 
employees  and  thus  the  SCA  is  activated. 

C.  ADMINISTRATIVE  LIMITATIONS,  VARIATIONS.  TOLERANCES,  AND 

EXEMPTIONS 

The  Secretary  of  Labor,  only  in  special  circumstances,  may  provide 
such  reasonable  limitations  and  may  make  such  rules  and  regulations 
allowing  reasonable  variations,  tolerances,  and  exemptions  to  and  from 
any  or  all  provisions  of  the  Act  as  the  Secretary  may  find  necessary  and 
proper  in  the  public  interest  or  to  avoid  serious  impairment  of  the 
conduct  of  Government  business  (41  U.  S.  C.  353(b)).  Requests  for 
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variations,  tolerances,  and  exemptions  from  the  Act  shall  be  submitted  in 
writing  through  contracting  channels  to  the  departmental  labor  advisor. 


G- V III-  QUESTIONS  CONCERNING  THE  SCA 


A.  APPLICABILITY 

In  the  even  the  contracting  officer  questions  the  applicability  of 
the  Act  to  an  acquisition,  the  matter  shall  be  forwarded  for  resolution, 
prior  to  issuance  of  the  solicitation,  as  follows: 

1.  For  the  Navy 

Mr.  Richard  H.  Hedges,  Labor  Relations  Advisor 

Headquarters  Naval  Material  Command  (MAT  08C4L) 

Department  of  the  Navy 

Washington,  D.C.  20360 

(202)  692-7521 

Autovon  222-7521 

2.  For  the  Army 
MAJOR  Ron  Frankel 

Office  of  the  Assistant  Secretary  of  the  Army  (RDA) 
Attention:  Labor  Advisor 
Washington,  D.C.  20310 
(202)  695-4369 

3.  For  the  Air  Force 

Mr.  James  H.  Micklish 
Headquarters,  U.  S.  Air  Force/RDCM 
Washington,  D.C.  20330 
(202)  697-1879 

4.  For  DCA  (Defense  Communications  Agency) 

Defense  Communications  Agency  Headquarters 
Attention:  Counsel 

5.  For  DMA  (Defense  Mapping  Agency) 

Staff  Director  of  Logistics 

6.  For  DNA  (Defense  Nuclear  Agency) 

Deputy  Director  of  Operations  and  Administration 
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7.  For  DLA  (Defense  Logistics  Agency) 

Deputy  Director  (Contract  Administrative  Services) 

Attention:  DLA-HP 

B.  CONTRACTORS  INQUIRIES  CONCERNING  THE  ACT 

Contractors  or  contractor  employees  who  inquire  concerning  the 
administration  and  enforcement  of  the  Act  shall  be  advised  that  such 
matters  fall  within  the  jurisdiction  of  the  Department  of  Labor  and  shall 
be  given  the  address  of  the  appropriate  Assistant  Regional  Administrator 
of  the  Wage  and  Hour  Division  of  the  Department  of  Labor. 

1.  Wage  and  Hour  Division  of  the  United  States  Department  of 
Labor  Regional  Offices- -Geographical  Jurisdictions  and  Addresses  of 
Regional  Directors. 

Region  l--Maine,  New  Hampshire,  Vermont,  Massachusetts, 

Rhode  Island,  Connecticut--JFK  Federal  Office  Building,  Boston,  MA  02203. 

Region  II — New  York,  New  Jersey,  Puerto  Rico,  Virgin  Islands-- 
1515  Boradway,  New  York,  NY  10013. 

Region  lll--Pennsylvania,  Maryland,  Delaware.  Virginia,  West 
Virginia,  District  of  Columbia--3535  Market  Street,  Philadelphia,  PA  19104. 

Region  IV — North  Carolina,  South  Carolina,  Kentucky,  Tennessee, 
Mississippi,  Alabama,  Georgia,  Florida-- 1371  Peachtree  Street,  Atlanta, 

GA  30309. 

Region  V — Ohio,  Indiana,  Michigan,  Illinois,  Wisconsin, 

Minnesota — 230  Dearborn  Street,  Chicago,  IL  60604. 

Region  VI  —  Louisiana,  Arkansas,  Oklahoma,  Texas,  New  Mexico-- 
555  Griffin  Square  Building,  Dallas,  TX  75201. 
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Region  VIII  —  North  Dakota,  Montana,  Wyoming,  South  Dakota, 
Colorado,  Utah--Federal  Office  Building,  1961  Stout  Street,  Denver,  CO 


80202. 

Region  IX--California,  Nevada,  Arizona,  Hawaii,  Guam — 

450  Golden  Gate  Avenue,  San  Francisco,  CA  94102. 

Region  X--Washington,  Oregon,  Idaho,  Alaska — Federal  Office 
Building,  909  First  Avenue,  Seattle,  WA  98104. 


C.  MISCELLANEOUS  QUESTIONS  ON  THE  SCA 

If  you  have  a  question  on  the  SCA  that  is  specific  to  your  field, 
contact  the  appropriate  Navy  Labor  Relations  Personnel.  The  following 
is  the  most  current  roster : 

ROSTER  OF  NAVY  LABOR  RELATIONS  PERSONNEL 

Mr.  Richard  H.  Hedges  (Code  MAT  08C4L) 

Labor  Relations  Advisor 
Headquarters,  Naval  Material  Command 
Washington,  D.C.  20360 
Telephone:  (202)  692-7521  /2 

Mr.  Ernest  Bernhardt  (Code  05A) 

Labor  Relations  Specialist 

Chesapeake  Division 

Naval  Facilities  Engineering  Command 

Washington  Navy  Yard 

Washington,  D.C.  20374 

Telephone:  (202)  433-4151 

Mr.  Frank  Chieffalo  (Code  05A) 

Labor  Relations  Specialist 
Northern  Division 

Naval  Facilities  Engineering  Command 
Building  77L,  Naval  Base 
Philadelphia,  Pa.  19112 
Telephone:  (215)  755-4841 

Mr.  Ronald  G.  Skaggs  (Code  05A) 

Labor  Relations  Specialist 
Southern  Division 

Naval  Facilities  Engineering  Command 
Post  Office  Box  10068 
Charleston,  S.C.  2941  1 
Telephone:  (803)  743-3995 
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Mr.  Thomas  V.  Clark  (Code  FAC  021A) 
Contractor  Labor  Relations  Advisor 
Naval  Facilities  Engineering  Command 
2QG  iitovall  Street 
Alexandria,  Va  22332 
Telephone:  (703)  325-9230 

Mr.  Tom  Faltinow  (Code  05A) 

Labor  Relations  Specialist 
Western  Division 
Naval  Engineering  Command 
San  Bruno,  CA  94066 
Telephone:  (47  5)  877-7479 

Mr.  Henry  Livas  (Code  05A) 

Labor  Relations  Specialist 
Atlantic  Division 

Naval  Facilities  Engineering  Command 
Norfolk,  VA  23511 
Telephone:  (804)  444-7621 

Miss  Lorraine  Lau  (Code  05A) 

Labor  Relations  Specialist 
Officer  in  Charge  of  Construction 
Naval  Facilities  Engineering  Command 
Contracts,  Mid  Pacific 
Pearl  Harbor,  HI  96860 
Telephone:  (808)  474-1184 

Mr.  Wm.  Reichers  (Code  05A) 

Labor  Relations  Specialist 
Officer  in  Charge  of  Construction 
Naval  Facilities  Engineering  Command 
Contracts,  TRIDENT 

5610  Kitsap  Way,  P.O.  Box  UU,  Wycoff  Station 
Bremerton,  WA  98310 
Telephone:  (206)  478-3211 
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D.  LEGAL  QUESTIONS; 
OF  THE  NAVY 


Location 

CALIFORNIA 

Camp  Pendleton 
92055 


China  Lake 
93555 


Long  Beach 
90822 


Oakland 

94625 


Oakland 

94625 


San  Francisco 
94105 


San  Bruno 
94066 


San  Diego 
92152 


San  Diego 
92136 


OFFICE  OF  THE  GENERAL  COUNSEL,  DEPARTMENT 

FIELD  OFFICES 

Office,  Address,  and  Telephone 


Paul  R.  Speckman 

Counsel,  Western  Bases,  U.S.  Marine  Corps, 
Marine  Corps  Base 
(AC  714  725-5610) 

Dennis  Valentine 

Counsel,  Naval  Weapons  Center 

(AC  714  939-2205) 

Donald  S.  Safford,  Regional  Counsel 
Counsel  for  the  Officer  in  Charge 
Naval  Regional  Contracting  Office 
(AC  213  547-6676) 

William  F.  Finnegan,  Regional  Counsel 
Counsel,  Naval  Supply  Center 
(AC  415  466-6371) 

Harley  E.  Dilcher 

Counsel,  Military  Sealift  Command,  Pacific 
Building  310,  Naval  Supply  Center 
(AC  415  466-6481) 

N.  Jean  Wilcox 

Counsel,  Civilian  Personnel  Lavy / Litigation 
Division,  Western  Field  Division 
525  Market  Street,  Rm.  3522 
(AC  415  765-6471) 

Richard  L.  Kuersteiner 
Counsel,  Western  Division 
Naval  Facilities  Engineering  Command 
P.  0.  Box  727 

(AC  415  871-6600,  ext.  7113) 

Stephen  E.  Katz 

Counsel,  Naval  Supply  Center 

(AC  714  235-3311) 

Michael  A.  Reilly 

Counsel  for  the  Supervisor  of  Shipbuilding, 
Conversion  and  Repair,  USN 
(AC  714  235-1857) 
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Location 


CONNECTICUT 

Groton 

06340 


DISTRICT  OF  COLUMBIA 
Washington 
20390 


Washington 

20375 


Washington 

20376 


Washington 

20374 


FLORIDA 

Orlando 

32813 


GEORGIA 

Albany 

31704 


HAWAII 

Pearl  Harbor 
96860 


Pearl  Harbor 
96860 


Office,  Address,  and  Telephone 
Charles  M.  Rose 

Counsel  for  the  Supervisor  of  Shipbuilding, 
Conversion  and  Repair,  USN 
(AC  203  446-5068) 

Zachary  Fromberg 
Counsel,  Chesapeake  Division 
Naval  Facilities  Engineering  Command 
Building  57,  Washington  Navy  Yard 
(AC  202  433-3636) 

Andrew  S.  Horton 

Counsel,  Naval  Research  Laboratory 
4555  Overlook  Ave.,  S.W. 

(AC  202  767-2244) 

John  F.  Mclver 

Counsel  for  the  Director,  Automatic  Data 
Processing  Selection  Office 
Room  136,  CM-4 
(AC  202  697-1046) 

Charles  P.  Mead,  Jr. 

Counsel,  Naval  Regional  Contracting 
Office 

Bldg.  200  WNY 
(AC  202  433-2955) 

Theodore  R.  Baumgardner 
Counsel,  Naval  Training  Equipment 
Center 

Building  2024 
(AC  305  646-5659) 

Thomas  T.  Basil 

Counsel,  Southeastern  Bases, 

Marine  Corps  Logistics  Base 
(AC  912  439-5449) 

Samuel  Pinn,  Regional  Counsel 
Counsel,  Pacific  Division 
Naval  Facilities  Engineering  Command 
(AC  808  471-8460) 

Patrick  J.  Martell 

Counsel,  Naval  Supply  Center 

Naval  Regional  Procurement  Dept. 

P.  O.  Box  300 
(AC  808  471-9619) 
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Location 


INDIANA 

Indianapolis 

46218 


KENTUCKY 

Louisville 

40214 

LOUISIANA 
New  Orleans 
70146 


MARYLAND 

Bethesda 

20084 


Silver  Spring 
20910 


Patuxent  River 
20670 


Patuxent  River 
20670 


MISSISSIPPI 

Pascagoula 

39567 


Peter  V.  Dabbieri 
Counsel,  Naval  Avionics  Center 
21st  Street  and  Arlington  Avenue 
(AC  317  353-3630) 

James  B.  McCurley,  Jr. 

Counsel,  Naval  Ordnance  Station 
(AC  502  367-5402) 

Walter  C.  Thompson,  Regional  Counsel 

Counsel,  Gulf  Area 

Military  Sealift  Command 

4400  Dauphine  Street 

(AC  504  948-1153) 

John  E.  Bjerke 

Counsel,  David  W.  Taylor  Naval  Ship 
Research  &  Development  Center 
Purchase  Division,  Code  532,  Bldg.  121 
(AC  202  227-1100) 

Lloyd  H.  Dreisonstok 

Counsel,  Naval  Surface  Weapons  Center 

Room  1-126  White  Oak  Lab 

(AC  202  394-1999) 

Anthony  J.  Sweeney,  III 

Counsel,  Naval  Aviation  Logistics  Center 

Building  449 

(AC  301  863-3284) 

Richard  S.  Buck 
Counsel,  Procurement  Office 
Supply  Dept.  Naval  Air  Station 
(AC  301  863-3782) 

William  E.  Pressly 

Counsel  for  the  Supervisor  of  Shipbuilding 
Conversion  and  Repair,  USN 
(AC  601  769-0200) 


NEW  JERSEY 
Bayonne 
07002 


Gerard  W.  Bayerle 

Counsel,  Military  Sealift  Command,  Atlantic 
Military  Ocean  Terminal 
(AC  201  858-7510) 


Lakehurst  John  B.  Burns 

08733  Counsel,  Naval  Air  Engineering  Center 

Purchase  Division 
(Bldg.  194}  Supply  Dept. 

(AC  201  323-2814) 
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Location 


NEW  YORK 
Brooklyn 
11232 


PENNSYLVANIA 

Mechanicsburg 

17055 


Philadelphia 

19111 


Philadelphia 

19112 


Philadelphia 

19112 


Philadelphia 

19112 


Warminster 

18974 


RHODE  ISLAND 
Newport 
02840 


James  C.  Adams,  Regional  Counsel 
Counsel,  New  York  Branch 
Office  of  the  Ceneral  Counsel 
Department  of  the  Navy 
Third  Avenue  £  29th  Street 
(AC  212  965-5567) 

Benjamin  D.  Share 

Counsel,  Navy  Ships  Parts  Control 

Center 

P.  0.  Box  2020 
(AC  717  790-2424) 

Peter  P.  Russia!,  Jr.,  Regional  Counsel 
Counsel,  Aviation  Supply  Office 
700  Robbins  Avenue 
(AC  215  697-2142) 

High  M.  Hosford 

Counsel,  Naval  Regional  Contracting 
Office 

Building  600,  U.  S.  Naval  Base 
(AC  215  755-4035) 

Frank  H.  Lewis 

Counsel,  Northern  Division 

Naval  Facilities  Engineering  Command 

Building  77,  U.  S.  Naval  Base 

(AC  215  755-4811) 

Jerome  A.  Snyder 

Counsel,  Civilian  Personnel  Law/Litigation 
Division 

Northern  Field  Division 
(AC  215  755-3766) 

Victor  R.  Koche 

Counsel,  Naval  Air  Development  Center 
(AC  215  441-2463) 

James  T.  McKinlay 

Counsel,  Naval  Regional  Contracting 

Office 

Philadelphia,  Newport  Division 
Building  132T,  Naval  Base 
(AC  401  841-2441) 
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Location 


SOUTH  CAROLINA 
Charleston 
29411 


Charleston 

29408 


Charleston 

29408 


VIRCINIA 

Dahlgren 

22448 


Newport  News 
23607 


Norfolk 

23511 


Norfolk 

23512 


Norfolk 

23511 


Portsmouth 

23709 


Office,  Address,  and  Telephone 

Leo  Joseph  Bush 

Counsel,  Southern  Division 

Naval  Facilities  Engineering  Command 

2144  Melbourne  Street,  P.  O.  Box  10068 

(AC  803  743-265 1) 

William  W.  Parker 

Counsel,  Naval  Supply  Center 

(AC  803  743-2703) 

Patricia  A.  Kilcoyne 
Counsel,  Charleston  Naval  Shipyard 
Naval  Base,  Bldg.  234 
(AC  803  393-3178) 

Thomas  J.  Greeley 

Counsel,  Naval  Surface  Weapons  Center 
Supply  Dept.  Code  S041 
(AC  703  633-8131) 

Matthew  K.  McElhaney 

Counsel  for  the  Supervisor  of  Shipbuilding  , 
Conversion  and  Repair,  USN 
(AC  804  380-7041) 

Robert  C.  Hudson 

Counsel,  Atlantic  Division 

Naval  Facilities  Engineering  Command 

U.S.  Naval  Base 

(AC  804  444-7431) 

Donald  R.  Carpenter 
Counsel,  Naval  Supply  Center 
(AC  804  444-4331) 

Marian  H.  Harris 

Counsel,  Civilian  Personnel  Law /Litigation 
Division,  Southern  Field  Division 
(AC  804  444-1676) 

David  R.  Forbes 

Counsel,  Norfolk  Naval  Shipyard 
(AC  804  393-3123) 


WASHINGTON 

Bremerton 

98314 


Lawrence  E.  Little 

Counsel,  Naval  Supply  Center,  Puget 
Sound 

(AC  206  478-2939) 
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Location 


mr 


WASHINGTON 

Bremerton 

98310 


Seattle 

98115 


Office,  Address,  and  Telephone 
John  H.  Wright 

Counsel,  OICC,  Naval  Facilities 
Engineering 

Command  Contract,  TRIDENT,  5610 
Kitsap  Way 

P.  0.  Box  UU,  Wycoff  Station 
(AC  206  478-4166) 

Charles  H.  T.  Springer 
Counsel  for  the  Supervisor  of 
Shipbuilding, 

Conversion  and  Repair,  USN 
13th  Naval  District 
(AC  206  527-3408) 
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OTHER  KNOWLEDGEABLE  PEOPLE 


1.  Ms.  Pat  Walker 
Code  201 
Building  311-4E 
Naval  Supply  Center 

Oakland,  Ca.  94625  AV-836-5035 

2.  Mr.  Jamrogowicz 
Code  200A 

Naval  Supply  Center 

Charleston,  S.  Carolina  29408  AV-794-2703 

3.  Mr.  Chang 

Regional  Contracting  Department 

Naval  Supply  Center 

Pearl  Harbor,  Hi.  96860  808-471-3583 

4.  CDR.  R.  Mayes 

Naval  Regional  Contracting  Office 
Long  Beach,  Ca.  90822  AV-360-7836 

5  LCDR.  J.  Gibson 

Regional  Contracting  Department 

Naval  Supply  Center 

Norfolk,  Va.  23512  AV-69G-1308 

6.  Ms.  Carol  Kertiss 
Code  200A 

Naval  Supply  Center 
937  North  Harbor  Dr. 

San  Diego,  Ca.  92132  AV-933-8311 

7.  Mr.  G.  Jones 

Naval  Regional  Contracting  Office 

Washington  Navy  Yard 

Washington,  D.C.  20374  AV-2-88-2954 

8.  Mr.  B.  Gould 
Naval  Regional  Contracting  Office 
U.S.  Naval  Base 

Philadelphia,  Pa.  19112  AV-443-4853 

CDR.  M.  Sneiderman 
Acquisition  Instructor 
Naval  Postgraduate  School 
Monterey,  Ca.  93940  AV-878-2966 


9. 


G-IX.  ROLE  OF  THE  DEPARTMENT  OF  LABOR 

A.  RESPONSIBILITIES  OF  DOL 

Section  4(a)  of  the  SCA  empowers  the  Secretary  of  Labor  to  enforce 
the  SCA,  make  rules,  regulations,  issue  orders,  hold  hearings,  make 
decisions  upon  findings  of  fact,  and  take  other  appropriate  action. 

Under  4(b)  he  may  also  make  reasonable  limitations  and  exemptions  from 
the  provisions  of  the  SCA  in  special  circumstances.  DOL  has  relied  on 
this  broad  grant  of  authority  to  make  official  rulings  and  interpretations 
with  respect  to  the  application  of  the  SCA. 

In  enforcing  the  Act,  DOL  has  very  substantial  powers  in  aid  of 
its  statutory  mission.  These  powers  include  the  ability  to  audit  the 
contractor's  books  and  records  and  withhold  sums  allegedly  due  as  a 
result  of  underpayments  from  contract  proceeds  due  the  contractor  under 
any  Government  contract.  The  most  formidable  sanction  at  the  disposal 
of  the  Labor  Department,  however,  is  the  ability  to  debar  a  contractor 
for  a  period  of  three  years,  upon  a  showing  of  violation  of  the  Service 
Contract  Act. 

B.  REVIEWABILITY 

With  the  enactment  of  the  1972  Amendments  to  the  SCA,  DOL  became 
more  diligent  and  productive  in  its  issuance  of  wage  determinations. 

This  increase  in  determinations  highlighted  the  key  question  of  the 
authority  for  outside  review  of  such  determinations.  [N:20] 

A  significant  challenge  to  DOL's  implementation  of  the  SCA  was  made 
in  Descomp  v.  Sampson,  supra.  In  a  GSA  contract  for  keypunching 
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services,  the  plaintiff  contractor  took  issue  with  DOL's  position  that 
these  services  were  subject  to  the  SC  A,  that  keypunchers  were  "service 
employees",  and  argued  that  DOL's  ruling  on  "locality"  was  in  error. 
Relying  on  the  provisions  of  the  Administrative  Procedure  Act  and  the 
decision  of  Scanwell  Laboratories,  Inc.v.  Shaffer,  (C.A.D.C.) 

424  F.  2d  859  (1970),  and  Keep  Industries,  Inc,  v.  United  States, 

428  F.  2d  1233  (1970),  192  Ct.CI.  773  (  1970),  the  Court  held  that  DOL 
wage  determinations  are  judicially  reviewable  to  the  extent  that  they  may 
violate  the  SCA  or  DOL's  own  regulations  promulgated  under  it.  [N:201 
The  Court  applied  two  standards  of  review  to  the  issues  raised  by 
the  Plaintiff.  On  the  questions  of  whether  the  contract  was  one  for 
services  and  whether  the  keypunchers  were  service  employees,  the  Court 
confined  its  review  to  a  "rational  basis"  test  because  such  determina¬ 
tions  were  questions  of  fact  where  DOL  was  permitted  a  large  degree  of 
administrative  discretion.  As  to  the  propriety  of  DOL's  "locality" 
ruling  on  the  contract,  a  broader  "substitution  of  judgment"  test  was 
used  on  the  basis  that  this  determination  went  directly  to  statutory 
interpretation,  congressional  intent,  and  was  a  question  of  law.  [ N  : 20] 
While  finding  that  the  contract  was  one  for  services  and  within 
the  coverage  of  the  SCA,  the  Court  set  aside  DOL's  determination  that 
the  keypunchers  were  service  employees,  essentially  because  they  were 
"white  collar"  employees  whereas  the  SCA's  purview  was  the  "blue  collar" 
employee  category.  DOL's  determination  as  to  the  proper  locality  to  be 
used  for  setting  contract  wage  rates  was  also  invalidated  as  a  result  of 
the  Court's  examination  of  the  congressional  history  of  the  SCA  and  the 
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federal  procurement  laws.  The  Plaintiff  was  also  found  to  have  the 
requisite  standing  to  challenge  DOL's  wage  determination  because  as  a 
Government  contractor  it  was  within  the  zone  of  interest  to  be  protected 
by  the  procurement  statutes  which  were  considered  relevant  to  the 
case.  [  N : 20] 

The  ruling  in  Descomp  that  the  SCA  did  not  cover  white  collar 
employees  was,  of  course,  legislatively  overruled  by  the  1976  amendments 
to  the  SCA  which  extended  coverage  to  such  employees.  The  Court's 
judgments  on  standing  and  reviewability  however,  would  appear  to  remain 
as  good  law.  The  impact  of  the  Descomp  decision  as  to  the  locality 
issue  is  questionable  in  light  of  DOL's  adherence  to  its  own  application 
of  that  rule.  [ N  :  2 1  ] 

Two  other  federal  jurisdictions  dealt  squarely  with  the  subject  of 
the  reviewability  of  DOL's  wage  determinations  issued  pursuant  to  the 
SCA.  In  Curtiss-Wright  Corp.  v.  McLucas;  364  F.  Supp.  750  (D.N.J. 
1973),  the  Court  stated  that  the  Secretary  of  Labor's  determination  whether 
or  not  a  particular  Government  contract  is  subject  to  the  SCA  is  not 
judicially  reviewable.  Conversely,  in  Federal  Electric  Corporation 
v,  Dunlop,  419  F.  Supp.  221  (M.D.  Fla.  1976),  vacated  as  moot 
No.  76-2507  (5th  Cir.  -  January  21,  1977),  it  was  held  that  the 
Secretary's  judgment  on  the  applicability  of  the  SCA  to  job  classifications 
must  have  "warrant  in  the  record"  and  a  reasonable  basis  in  law. 

As  in  Descomp,  the  Court  in  Federal  Electric  had  ruled  that  the  SCA's 
coverage  did  not  include  white  collar  employees  and  this  ruling  was 
similarly  vitiated  by  the  1976  SCA  Amendments.  For  a  decision  on  the 


reviewability  of  a  contracting  agency's  failure  to  use  a  wage  determination 
issued  pursuant  to  the  Davis-Bacon  Act,  see  International  Union  of 
Operating  Engineers  v.  Arthurs,  355  F.  Supp.  7  (W.D.  Okla.  1973), 
affd  480  F.  2d  603  (10th  Cir.  1973).  [N : 21  ] 

Another  aspect  of  the  reviewability  issue  is  the  judicial  reaction  to 
those  occasions  when  DOL  does  not  make  wage  determinations  after 
requests  therefor.  In  Kentron  Hawaii  Ltd.,  et  al.  v.  Warner,  480  F. 

2d  1166  (D.C.  Cir.  1973),  the  District  of  Columbia  Circuit  recognized 
DOL's  discretion  not  to  make  a  wage  determination  for  a  Navy  procurement 
covered  by  the  SCA.  While  taking  notice  of  the  restrictions  in  the  1972 
SCA  Amendments  on  DOL's  discretion  not  to  issue  wage  determinations, 
the  Court  found  that  DOL  had.  properly  invoked  the  SCA's  Section  4(b) 
exemption  powers  in  declining  to  render  a  determination.  Two  factors 
operated  to  support  this  conclusion : 

1.  the  procurement  was  multifaceted  in  terms  of  classifications 
and  locations  and  DOL  lacked  sufficient  resources  to  render  a  timely 
determination. 

2.  the  Navy  had  violated  the  SCA  and  the  ASPR  (now  the  DAR) 
in  omitting  from  its  SF  98  submitted  to  DOL  wage  information  which  was 
readily  available  to  it. 

On  the  procedural  question  of  standing,  contractor  employees  and 
their  unions  are  given  judicial  standing  to  oppose  DOL  wage  determinations 
that  adversely  affect  them.  International  Union  of  Operating  Engineers  v. 
Arthurs,  supra;  International  Association  of  Machinists  S  Aerospace 
Workers  v.  Hodgson,  supra.  Such  standing  is  afforded  to  service 
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employees  and  their  representatives  because  they  are  arguably  within 
the  zone  of  interests  to  be  protected  by  the  labor  standards  statutes. 

It  appears,  however,  that  no  standing  is  recognized  under  the  SCA 
unless  the  employees  have  been  affected  by  agency  action  relative  to 
their  employer's  contract  with  the  Government.  AFGE  v.  Dunn, 

561  F.  2d  1310  (9th  Cir.  1977).  [N:22] 

The  Comptroller  General  has  assumed  a  posture  of  nonintervention 
with  DOL  wage  determinations.  Review  of  a  wage  determination  issued 
under  the  SCA  was  declined  in  48  Comp.  Gen.  22  (  1968)  on  the  basis  of 
GAO's  conclusion  that  the  SCA  protested  a  contract  wage  rate  minimum 
which  had  been  established  by  DOL.  Any  damage  sustained  as  a  result 
of  compliance  with  the  wage  determination  which  was  issued  pursuant  to 
law.  GAO  found,  was  "irremediable".  [N:221 

Another  important  aspect  of  this  Comp.  Gen.  decision  was  the 
significance  of  DOL's  wage  determination  as  being  the  minimum  rate  to 
be  paid  under  a  service  contract.  If  a  contractor  finds  that  he  cannot 
employ  labor  at  the  DOL  minimum  rate  in  order  to  perform  the  contract 
but  must  pay  higher  rates,  this  does  not  affect  the  validity  of  DOL's 
wage  determination.  DOL's  determination  of  minimum  rates  does  not 
constitute  representation  that  labor  can  be  obtained  by  the  contractor 
at  those  rates.  Accord,  What-Mac  Contractors,  Inc.,  76-2  CPD  500 
(1976).  Further,  a  contractor  is  still  obligated  to  pay  a  minimum  rate 
set  by  DOL  under  the  SCA  even  though  the  rate  is  higher  than  that 
contained  in  a  collective  bargaining  agreement  between  the  contractor 
and  his  employees.  IN  : 22 ] 
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C-X.  ROLE  OF  OTHER  CONTRIBUTING  ENTITIES 

A.  CONGRESS 

It  has  been  noted  that  both  the  Senate  and  House  Labor 
Subcommittee  chairmen,  particularly  Representative  Thompson  of  the  House 
Labor  Subcommittee,  have  fully  supported  the  decisions,  rulings  and 
interpretations  of  the  Department  of  Labor.  [  L :  4] 

B.  THE  OFFICE  OF  FEDERAL  PROCUREMENT  POLICY 

OFPP  has  attempted  to  intercede  in  behalf  of  the  contracting 
agencies  and  affect  changes  in  SCA  policies  and  procedures  which  would 
be  beneficial  dollar-wise  and  administration-wise  to  Federal  procurement 
of  services.  The  attempts  of  two  administrators  (Mr.  Hugh  Witt  and 
Mr.  Les  Fettig)  to  overrule  the  Secretary  of  DOL,  and  effect  such 
changes  have  been  met  with  strong  resistance.  [  L :  4] 

The  AFL-CIO  Building  and  Construction  Trades  Department  maintains 
that  there  is  nothing  in  the  Office  of  Federal  Procurement  Policy  Act 
or  its  legislative  history  to  support  OFPP's  position  that  its  authority 
under  the  Act  is  so  broad  as  to  include  the  power  to  override  the  Labor 
Department's  interpretation  of  the  requirements  of  the  Service  Contract 
Act. 

The  Justice  Department  ru'ed  narrowly  in  favor  of  the  Labor 
Department  in  its  dispute  with  OFPP  on  who  has  the  authority  to  inter¬ 
pret  the  wage  rate  laws — who  may  decide  whether  a  federal  contract 
falls  under  the  Service  Contract,  Walsh-Healey ,  or  Davis-Bacon  Acts. 
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In  a  letter  responding  to  President  Carter's  request  of  October  30, 
1978  for  an  opinion  on  the  dispute,  Attorney  General  Griffin  6.  Bell 
concludes  that  "the  powers  of  the  Administrator  of  OFPP  were  not 
intended  to  extend  to  the  construction  of  the  substantive  provisions, 
including  questions  of  coverage,  of  the  three  statutes  to  which  you  refer", 

OFPP  contends,  on  the  other  hand,  that  the  laws  are  implemented 
only  through  the  procurement  process,  that  their  substantive  provisions 
are  congressional  declarations  of  procurement  policy,  that  interpreting 
these  provisions  significantly  affects  the  procurement  process,  and  that 
OFPP  therefore  has  authority  to  make  binding  interpretations  of  the 
coverage  of  the  statutes. 

"In  conclusion",  the  Attorney  General  told  the  President, 

"the  question  whether  a  particular  class  of  contracts  is  covered  by  the 
Walsh-Healey  or  Service  Contract  Acts  is  one  for  the  decision  of  the 
Secretary  of  Labor.  In  making  that  decision,  the  Secretary  must 
exercise  discretion  within  the  broad  limits  of  the  language  of  the  two 
statutes.  [P] 
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C-XI.  CONTRACT  CLAUSES  AND  SOLICITATION  PROVISIONS 

A.  The  following  pages  contain  the  clauses,  solicitation  provisions, 
and  guidance  as  to  their  use.  The  pertinent  clauses  were  obtained 
from  the  DAR  and  are  listed  as  follows: 

1.  7-1903. 41  (a)  -  Service  Contracts  in  Excess  of  $2,  500  (Exhibit 

G- 10) 

2.  7-1903. 41(b)  -  Service  Contracts  not  in  excess  of  $2,500 
(Exhibit  G-11) 

3.  7-1903.  41(c)  -  Basic  Ordering  Agreements  and  Blanket  Purchase 
Agreements  (Exhibit  G- 12) 

4.  7-1903. 41(d)  -  Price  Adjustment  Clause  (Exhibit  G-13) 

5.  7- 1903.  41(e)  -  Potential  Application  of  the  Act  to  Overhaul 
and  Modification  Work  (Exhibit  G-14) 

6.  7-3003.84  -  Statement  of  Rates  for  Federal  Hires  (Exhibit  G-15) 

7.  7-2003.85  -  SCA  Minimum  Wages  and  Fringe  Benefits  Applicable 
to  Successor  Contractor  Pursuant  to  Predecessor  Contractor  Collective 
Bargaining  Agreement  (CBA)  (Exhibit  G-16) 

B.  Exhibits  G-17  and  G-18  are  examples  taken  from  the  Naval  Supply 
Center  Oakland  CC&F  Book  1980  Edition.  The  Legal  Counsel  maintains 
the  clause  book  and  sends  a  copy  to  any  command  who  requests  a  copy 
of  it.  It  is  highly  recommended  that  all  purchasing  commands  obtain 
this  useful  clause  book. 
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DAI  *70-20 


17  Sl.P  1 D7U 


7:451 


CONTRACT  t  I.Al'SKS  AND  ITAIION  I'KOMMONS 

7-  I  903.38  I’rulei  Inin  uj  (un  ernmcnl  Iluildini(\.  bqutfinieni  and  l  reflation  In 
accordance  with  7-104  6.1.  insert  the  clause  therein 

7-1903.39  Insurance  In  accordance  with  It)  4(15,  insert  the  clause  m 
7-104  65 

7-1903.40  Acquisition  and  lie  <>t  b.uess  and  Star  Ku  ess  Currents  In  .n 
cordance  with  6-1  I  10,  insert  the  clause  in  7-104  66 
7-1903.41  Service  Conirat  I  Acl  of  /V6.lt 

(a)  aVi'i >ic-v  Contracts  in  LxoedJ  of  Oi,d00.  The  following 
c  lausc  shall  be  included  in  each  contract  in  excess  ot'  62,  nU, 
the  principal  purpose  of  which  is  to  furnish  services  in  the 
tnited  States  (see  (p)(8)  of  the  clause  below)  through  use  ot 
service  employees  and  which  is  not  otherwise  exempted  by  the 
provisions  of  the  Service  Concract  Act  of  1965,  as  amended, 
the  clause  below,  and  Part  10  of  Section  XII. 

SERVICE  CONTRACT  ACT  OF  1965,  AS  AMENDED  (1979  SEP) 

This  contract,  to  the  extent  that  it  is  of  the  charactet 
to  which  the  Service  Contract  Act  of  1965,  as  amended 
(41  U.S.C.  351  et  seq.)  (hereafter  referred  to  as  the 
"Act"),  applies,  is  subject  to  the  following  provisions 
of  the  Act  and  to  the  regulations  of  the  Secretary  of 
Labor  thereunder  (29  CFR  Part  4). 

(a)  C..n^eruscLtion.  Each  service  employee  employed  in  the 
performance  of  this  contract  by  the  Contractor  or  any 
subcontractor  shall  be  paid  no  less  than  the  minimum  mone¬ 
tary  wage  and  snail  be  furnished  fringe  benefits  deternuin.il 
by  the  Secretary  of  Labor  or  the  Secretary's  authorised 
representative,  as  specified  in  any  attachment  to  this 
contract.  If  there  is  such  an  attachment,  any  class  oi 
service  employees  which  is  not  listed  therein,  but  whiih 
is  to  be  employed  unoer  this  contract,  shall  be  classii  ml 
by  the  Contractor  so  as  co  provide  a  reasonable  relation¬ 
ship  between  such  classifications  and  those  listed  in  'In 
attachment  and  shall  be  paid  such  monetary  wages  and  fur¬ 
nished  such  fringe  benefits  as  are  determined  by  agreement 
ot  the  interested  parties,  who  shall  be  deemed  to  be  tin. 
contracting  agency,  the  Contractor,  and  the  employees  who 
will  perform  on  the  contract  or  their  representatives.  Ii 
the  interested  parties  do  not  agree  on  a  classification 
or  reclassification  which  is,  in  fact,  conformable,  the 
Contracting  Officer  shall  submit  the  question,  together 
with  recommendation,  to  die  Administrator  of  the  Wage  .uni 
Hour  Division,  Employment  Standards  Administration,  of 
the  Department  of  Labor  fur  final  determination.  Failmi 
to  pay  such  employees  the  compensation  agreed  upon  bv  tin. 
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interested  parties  or  finally  determined  by  the 
Administrator  or  the  Administrator's  authorized  repre¬ 
sentative  shall  be  a  violation  of  Lhis  contract.  No 
employee  engaged  in  performing  work  on  this  contract  shall 
l>e  paid,  in  any  event,  less  than  the  minimum  wage  specified 
under  section  6(a)(1)  of  the  Pair  Labor  Standards  Act  or 
1938,  as  amended. 

(b)  uL>  L  ijaiion  to  Furnish  Fringe  benefits .  The  Contractor 
or  subcontractor  can  only  discharge  the  obligation  to 
furnish  fringe  benefits  specified  in  the  attachment  or 
conformed  thereto  either  by  (i)  furnishing  any  equivalent 
combinations  of  fringe  benefits,  or  (ii)  making  equivalent 
or  differential  payments  in  cash  pursuant  to  the  applicable 
rules  set  forth  in  subparts  B  and  C  of  29  CFR  Part  4. 

(c)  Adjustment  of'  Compensation.  If,  as  authorized  pur¬ 
suant  to  section  4(d)  of  the  Act,  the  term  of  this  contract 
is  more  than  1  year,  the  minimum  monetary  wages  and  fringe 
benefits  required  to  be  paid  or  furnished  thereunder  to 
service  employees  shall  be  subject  to  adjustment  after 

1  year  and  no  less  than  once  every  2  years,  pursuant  to 
wage  determinations  to  be  issued  by  the  Uage  and  Hour 
Division,  Employment  Standards  Administration,  Department 
of  Labor,  as  provided  In  the  Act. 

(d)  Minimum  Wage.  In  the  absence  of  a  minimum  wage 
attachment  for  this  contract,  neither  the  Contractor  nor 
any  subcontractor  under  this  contract  shall  pay  any 
employees  performing  work  under  this  contract  (regardless 
of  whether  they  are  service  employees)  less  than  the 
minimum  wage  specified  by  section  6(a)(1)  of  the  Fair  Labor 
Standards  Act  of  1938,  as  amended.  Nothing  in  this  pro¬ 
vision  shall  relieve  the  Contractor  or  any  subcontractor 

of  any  other  obligation  under  law  or  contract  for  the 
payment  of  a  higher  wage  to  any  employee. 

(e)  Suaoessorshig.  If  this  contract  succeeds  a  contract 
subject  to  the  Act,  under  which  substantially  the  same 
services  were  furnished  and  service  employees  were  paid 
wages  and  fringe  benefits  provided  for  in  a  collective 
bargaining  agreement,  then  in  the  absence  of  a  minimum  wage 
attachment  for  this  contract  neither  the  Contractor  nor  any 
subcontractor  under  this  contract  shali  pay  any  service 
employee  performing  any  of  the  contract  work  less  than  the 
wages  and  fringe  benefits  provided  for  in  such  collective 
bargaining  agreements,  to  which  such  employee  would  be 
entitled  if  employed  under  the  predecessor  contract. 
Including  accrued  prospective  wages  and  fringe  benefits 
provided  for  under  such  agreement.  No  Contractor  or  sub¬ 
contractor  under  this  contract  may  be  relieved  of  the 
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foregoing  obligation  unless  the  limitations  of 
2^  CFR  4.1c(b)  apply  or  unless  the  Secretary  of  Labor 
or  the  Secretary's  representative  (i)  determines  that  the 
collective  bargaining  agreement  applicable  to  service 
employees  employed  under  the  predessor  contract  was  not 
entered  into  as  a  result  of  arms-length  negotiations,  or 
(li)  after  a  hearing,  as  provided  in  29  CFR  4.10,  finds 
that  the  wages  and  fringe  benefits  provided  for  in  such 
agreement  are  substantially  at  variance  with  those  which 
previal  for  services  of  a  character  similar  in  the  locality. 

(f)  Notification  to  Employees.  The  Contractor  and  any 
subcontractor  under  this  contract  shall  notify  each  service 
employee  commencing  work  on  this  contract  of  the  minimum 
monetary  wage  and  any  fringe  benefits  required  to  be  paid 
pursuant  to  this  contract,  or  shall  post  a  notice  of  such 
wages  and  benefits  in  a  prominent  and  accessible  place  at 
the  worksite,  using  such  poster  as  may  be  provided  by  the 
Department  of  Labor. 

(g)  Safe  and  Sanitary  Working  Conditions.  The  Contractor 
or  subcontractor  shall  not  permit  any  part  of  the  services 
called  for  by  this  contract  to  be  performed  in  buildings 

or  surroundings  or  under  working  conditions  provided  by  or 
under  the  control  or  supervision  of  the  Contractor  or  sub¬ 
contractor  thac  are  unsanitary  or  dangerous  to  the  health 
or  safety  of  service  employees  engaged  to  furnish  these 
services,  and  the  Contractor  or  subcontractor  shall  comply 
with  the  safety  and  health  standards  applied  under 
29  CFR  Part  1925. 

(h)  Records.  The  Contractor  and  each  subcontractor 
performing  work  subject  to  the  Act  shall  make  and  maintain 
for  3  years  from  the  completion  of  the  work,  records  con¬ 
taining  the  information  specified  below  for  each  employee 
subject  to  the  Act  and  shall  make  them  available  for 
inspection  and  transcription  by  authorized  representatives 
of  the  Administrator  of  the  Wage  and  Hour  Division, 
Employment  Standards  Administration,  Department  of  Labor. 

(1)  Employee’s  name  and  address. 

(2)  Employee's  work  classif ication  or  classifications, 
rate  or  rates  of  monetary  wages  and  fringe  benefits  pro¬ 
vided,  rates  or  rates  of  fringe  benefit  payments  in  lieu 
thereof,  and  total  daily  and  weekly  compensation. 

(3)  Employee's  daily  and  weekly  hours  worked. 

(4)  Any  deductions,  rebates,  or  refunds  from 
employee's  total  daily  or  weekly  compensation. 

(5)  A  list  of  monetary  wages  and  fringe  benefits  for 
those  classes  of  service  employees  not  included  in  the 
minimum  wage  attachment  to  this  contract,  but  for  which 
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:,iu  li  wage  tJtes  or  fringe  benefits  have  been  determined 
by  the  Administrator  or  the  Administrator's  authorized 
representative,  pursuant  to  the  labor  standards  in 
paragraph  (a)  of  this  clause.  A  copy  of  the  report 
required  by  paragraph  (m)  of  this  clause  shall  be  deemed 
to  be  such  a  list. 

(i)  Withholding  of  Payments  and  Termination  of  Contract. 
The  Contracting  Officer  shall  withhold  or  cause  to  be 
withheld  from  the  Government  Prime  Contractor  under  this 
or  any  other  Government  contract  with  the  Prime  Contractor 
such  sums  as  the  Contracting  Officer,  or  an  appropriate 
officer  of  the  Labor  Department,  decides  may  be  necessary 
to  pay  underpaid  employees.  Additionally,  any  failure  to 
comply  with  the  requirements  of  this  clause  relating  to 
the  Act  may  be  grounds  for  termination  of  the  right  to 
proceed  with  the  contract  work.  In  such  event,  the 
Government  may  enter  into  other  contracts  or  arrangements 
for  completion  of  the  work,  charging  the  Contractor  in 
default  with  any  additional  cost. 

(j)  Subcontractors.  The  Contractor  agrees  to  insert 
this  clause  relating  to  the  Act  in  all  subcontracts.  The 
term  "Contractor,"  as  used  in  this  clause,  in  any  sub¬ 
contract  shall  be  deemed  to  refer  to  the  subcontractor, 
except  in  the  term  "Government  Prime  Contractor." 

(k)  Service  Employee,  As  used  in  this  clause,  relating 
Co  the  Act,  the  term  "service  employee"  means  any  person 
employed  in  connection  with  a  contract  entered  into  by  the 
United  States  and  not  exempted  under  section  7  of  the  Act 
(41  U.S.C.  356),  whether  negotiated  or  advertised,  the 
principal  purpose  of  which  is  to  furnish  services  in  the 
United  States  (other  than  any  person  employed  in  a  bona 
fide  executive,  administrative,  or  professional  capacity, 
as  those  terms  are  defined  in  29  CFR  Part  541  and  in  any 
subsequent  revisions  of  these  regulations);  and  shall 
include  all  such  persons,  regardless  of  any  contractual 
relationship  that  may  be  alleged  to  exist  between  a  Con¬ 
tractor  or  subcontractor  and  such  persons. 

(l)  Federal  Waje  Board  (Blue  Collar)  and  Senei'al 
schedule  (White  Collar)  Wages  and  Fringe  Benefits 
Applicable  to  Service  Employee  Classifications.  Classes 
of  service  employees  expected  to  be  employed  under  this 
contract  with  the  Government  would  be  subject,  if  employed 
by  the  contracting  agency,  to  the  provisions  of  5  U.S.C  5341 
and  5332  and,  if  so  employed,  would  be  paid  the  rates  of 
wages  and  fringe  benefits  stated  in  the  solicitation  for 
this  contract. 
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(hi)  Coni  >\ie cur' 3  Repjvt.  If  there  is  a  wage  determina¬ 
tion  attachment  to  this  contract  and  one  or  more  classes 
of  service  employees  that  are  not  listed  thereon  are  to 
he  employed  under  the  contract,  the  Contractor  shall 
report  to  the  Contracting  Officer  the  monetary  wages  to 
be  paid  and  the  fringe  benefits  to  be  provided  each  such 
class  of  service  employee.  This  report  shall  be  made 
promptly,  as  soon  as  such  compensation  has  been  determined, 
as-  provided  in  paragraph  (a)  of  this  clause. 

(n)  Co L Loci  ice  iiarjaining  Agreements  App Licab Le  to 

Cei'inc e  Employees.  if  wages  to  be  paid  or  fringe  benefits 

to  be  furnished  any  service  employees  employed  by  the 
Government  Prime  Contractor  or  any  subcontractor  under  the 
contract  are  provided  for  in  a  collective  bargaining  agree¬ 
ment  chat  is  or  will  be  effective  during  any  period  in 
which  the  contract  Is  being  performed,  the  Government 
Prime  Contractor  shall  report  such  fact  to  the  Contracting 
Officer.  The  Prime  Contractor  also  shall  provide  full 
information  as  to  application  and  accrual  of  such  wages  and 
fringe  benefits,  including  any  prospective  increases,  to 
service  employees  engaged  in  work  on  the  contract,  and  a 
copy  of  the  collective  bargaining  agreement.  Such  report 
shall  be  made  upon  commencing  performance  of  the  contract 
in  the  case  of  collective  bargaining  agreements  effective 
at  such  time,  and,  in  the  case  of  such  agreements  or  pro¬ 
visions  or  amendments  thereof  effective  at  a  later  time 
during  the  period  of  contract  performance,  the  agreements 
shall  be  reported  promptly  after  negotiation  thereof. 

(o)  Regulations  Incorporated  by  Reference.  All  inter¬ 
pretations  of  the  Act  expressed  in  subpart  C  of  29  CKR 

29  CFR  Part  A  are  hereby  incorporated  by  reference  in  this 
contract. 

(p)  Exemptions  and  Limitations  .  This  clause  shall  not 
apply  to  the  following: 

(1)  Any  contract  of  the  United  States  or  District  of 
Columbia  for  construction,  aiteration,  and/or  repair, 
including  painting  or  decorating  of  public  buildings  or 
public  works. 

(2)  Any  work  required  to  be  done  in  accordance  with 
the  provisions  of  the  Walsh-Healey  Public  Contracts  Act 
(49  Stat.  2036); 

(3)  Any  contract  for  the  carriage  of  freight  or 
personnel  by  vessel,  airplane,  bus,  truck,  express,  rail¬ 
way  line,  or  oil  or  gas  pipeline  where  published  tariff 
rates  are  in  effect,  or  where  such  carriage  is  subject  to 
rates  covered  by  section  22  of  the  Interstate  Commerce  Act; 


t 


163 


EXHIBIT  C-10 


C-98 


7 : 4  54-ii 


L)AC  ft 76-20 


17  SEP  1979 
CONTRACT  CLAUSES  AND  SOLICITATION  PROVISIONS 

(4)  Any  contract  for  the  furnishing  of  service  s  by 
radio,  telephone,  telegraph,  or  cable  companies,  subject 
to  tile  Communications  Act  of  1934; 

(5)  Any  contract  for  public  utility  services, 
including  electric  light  and  power,  water,  steam,  and  gas; 

(6)  Any  employment  contract  providing  for  direct 
services  to  a  Federal  agency  by  an  individual  or  individ¬ 
uals;  and 

(7)  Any  contract  with  the  Post  Office  Department, 
the  principal  purpose  of  which  is  the  operation  of  postal 
contract  stations; 

(8)  Any  services  to  be  furnished  outside  the  United 
States.  For  geographic  purposes,  the  "United  States"  is 
defined  in  section  8(d)  of  the  Act  to  include  any  State 
of  the  United  States,  the  District  of  Columbia,  Puerto 
Rico,  the  Virgin  Islands,  the  Outer  Continental  Shelf 
Lands,  as  defined  in  Outer  Continental  Shelf  Lands  Act, 

American  Samoa,  Guam,  Wake  Island,  Eniwetok  Atoll, 

Kwajaleln  Atoll,  Johnston  Island,  and  Canton  Island.  It 
does  not  include  any  other  territory  under  the  Jurisdiction 

of  the  United  States  or  any  U.S.  base  or  possession  within  f 

a  foreign  country. 

(9)  Any  of  the  following  contracts  exempted  from  all 
provisions  of  the  Act,  pursuant  to  section  4(b)  of  the 
Ace,  which  exemptions  the  Secretary  of  Labor,  prior  to 
amendment  of  such  section  by  Public  Law  92-473,  found  to 
be  necessary  and  proper  in  the  public  interest  or  to 
avoid  serious  impairment  of  the  conduct  of  Government 
business: 

(i)  Contracts  entered  into  by  the  United  States 
with  common  carriers  for  the  carriage  ot 
mail  by  rail,  air  (except  air  star  routes), 
bus,  and  ocean  vessel,  where  such  carriage 
is  performed  on  regularly  scheduled  run,  it 
trains,  airplanes,  buses,  and  vessels  over 
regularly  established  routes  and  accounts 
for  an  insubstantial  portion  oi  .he  revenue 
therefrom;  and 

(ii)  Any  contract  entered  by  the  U.S.  Postal 

Service  with  an  individual  owner-operato r 
for  mail  service  where  It  is  not  contemplated 
at  the  time  the  contract  Is  made  that  such 
owner-operator  will  hire  any  service 
employee  to  perform  the  services  under  the 
contract  except  for  short  periods  ot  vacation 
time  or  for  unexpected  contingencies  or  emer¬ 
gency  situations  such  as  illness  or  accident. 
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(q)  VarLat iunj ,  To ?«_■ fur.. vj,  t,'xo’-!i>tionj  Involving 

h'rit'lcijrnont .  Notwithstanding  any  of  the  provisions  In 
paragraphs  (a)  through  (o)  or  this  clause  relating  to 
the  Act,  the  following  employees  may  be  employed  in 
accordance  with  the  following  variations,  tolerances,  and 
exemptions,  which  the  Secretary  of  Labor,  pursuant  to 
section  4(b)  of  the  Act  (prior  to  its  amendment  by  Public 
Law  92-473),  found  to  be  necessary  and  proper  in  the 
public  interest  or  to  avoid  serious  impairment  of  the 
conduct  of  Government  business: 

(1)  (i)  Apprentices,  student-learners,  and  workers 

whose  earning  capacity  is  impaired  by  age, 
physical  or  mental  deficiency  or  injury  may 
be  employed  at  wages  lower  than  the  minimum 
wages  otherwise  required  by  section  2(a)(1)  or 
2(b)(1)  of  the  Act  without  diminishing  any 
fringe  benefits  or  cash  payments  in  lieu 
thereof  required  under  section  2(a)(2)  of  the 
Act,  in  accordance  with  the  procedures 
prescribed  for  the  employment  of  apprentices, 
student-learners,  handicapped  persons,  and 
handicapped  clients  of  sheltered  workshops 
under  section  14  of  the  Fair  Labor  Standards 
Act  of  1938,  in  the  regulations  issued  by  the 
Administrator  of  the  Wage  and  Hour  Division 
of  the  Department  of  Labor  (29  CFR  Parts  520, 

521,  524,  and  525). 

(ii)  The  Administrator  will  issue  certificates 

under  the  Act  for  the  employment  of  appren¬ 
tices,  student-learners,  handicapped  persons, 
or  handicapped  clients  of  sheltered  workshops 
not  subject  to  the  Fair  Labor  Standards  Act 
of  1938,  or  subject  to  different  minimum  rates 
of  pay  under  the  two  acts,  authorizing  appro¬ 
priate  rates  of  minimum  wages  (but  without 
changing  requirements  concerning  fringe 
benefits  or  supplementary  cash  payments  in 
lieu  thereof),  and  applying  procedures  (ire- 
scribed  by  the  applicable  regulations  issued 
under  the  Fair  Labor  Standards  Act  of  1938 
(29  CFR  Parts  520,  521,  524,  and  525). 

(iii)  The  Administrator  will  also  withdraw,  annul, 

or  cancel  such  certificates  in  accordance  with 
the  regulations  in  29  CFR  Parts  525  and  528. 

(2)  An  employee  engaged  in  an  occupation  in  which  the 
employee  customarily  and  regularly  receives  more  than  $20 
a  month  in  tips  may  have  the  amount  of  such  tips  credited 

EXHIBIT  G-10 


170 


G-100 


_  - 1 ,  1'Ai  »7ii 17  ..II'  I 

CONTRACT  CLAUSES  AND  SULICITAI  Ii>.\  Ijlu:,:, 

by  the  employer  against  tbe  minimum  wage  required  :.c 
section  2(a)(1)  or  section  2(b)(1)  of  tbe  Act,  in 
accordance  uiLh  the  regulations  in  29  CI'K  Part  r>  1 1  : 

:  rt  hoiJuL'ci1,  That  tbe  amount  oi  sin  b  c  icilit  not 

exceed  one  halt  of  the  minimum  rate  specified  in  section 
b(a)(l)  of  the  Fair  Labor  Standards  Act  ol  19)8,  as 
amended.  Note:  This  paragraph  may  not  be  operable  '.here 
section  4(c)  of  the  Act  applies. 

(End  of  clause) 
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(b)  .  i i'ii ice  Continued  A \-t  in  Lxui-ju  oj‘  $C,oOO.  Insert  the 
following  clause  in  every  contract  not  in  excess  of  >2.5uo 
that  has  as  its  principal  purpose  the  furnishing  of  services 
through  the  use  of  service  employees,  except  those  transac¬ 
tions  identified  in  paragraph  (p)  of  the  clause  in  (a)  above. 

SERVICE  CONTRACT  ACT  OF  1965,  AS  AMENDED  (1979  SEP ) 

Except  to  the  extent  that  an  exemption,  variation,  or 
tolerance  would  apply,  pursuant  to  29  CFR  4.6,  if  this 
were  a  contract  in  excess  of  $2,500,  the  Contractor  and 
any  subcontractor  hereunder  shall  pay  all  employees 
engaged  in  performing  work  on  the  contract  no  less  than 
the  minimum  wage  specified  under  section  6(a)(1)  of  the 
Fair  Labor  Standards  Act  of  1938,  as  amended.  All  regu¬ 
lations  and  interpretations  of  the  Service  Contract  Act  of 
1965,  as  amended,  expressed  in  29  CFR  Part  4,  are  hereby 
incorporated  by  reference  in  this  contract. 

(End  of  clause) 
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(c)  buiS io  OiKU.-i'inj  Ayfccnk.nCiS  iitul  iSUmkat  a*.  w. 

■■ •■ic'.z.;.  In  Che  case  of  Che  basic  ordering  agreement  or 

blanket  purchase  agreement,  Che  dollar  amount  the  root  for 
purposes  of  (a)  and  (b)  above  shall  be  the  aggregate  amount 
ol  all  orders  estimated  to  be  placed  thereunder  for  i  year 
after  the  effective  date  of  the  agreement.  If  an  agreement 
continues  or  is  extended,  such  estimate  shall  be  made  annually 

ior  each  year  after  the  first,  and  the  agreement  modified  : 

accordingly.  j 
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(d)  e  Adjustment  Clausen. 

(1)  In  fixed  price-type  service  contracts  with  options 
to  renew  and  fixed  price-type  multiyear  service  contracts 
which  contain  the  clause  in  (a)  above,  insert  the  Fair  Labor 
Standards  Act  and  Service  Contract  Act — Price  Adjustment 
(Multiyear  and  Option  Contracts)  clause  in  7-1905(b). 

(2)  In  fixed  price  service  contracts  other  than  those 
covered  by  (1)  above,  which  contain  the  clause  in  (a)  above, 
insert  the  Fair  Labor  Standards  Act  and  Service  Contract 
Act — Price  Adjustment  clause  in  7-1905(c). 
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(e)  rJL^ntial  A't  r  liaatLon  CLiiusc.  The  following  clause-  is 
Co  be  included  in  solicitations  and  resulting  contracts  for 
overhaul  and  modification  of  equipment,  which  are  considered 
by  the  contracting  officer  to  be  subject  to  the  Walsii-liealv 
Public  Contracts  Act  rather  than  the  Service  Contract  Act,  as 
amended.  In  paragraph  (c)  of  the  clause,  ”60  days"  may  be 
substituted  for  "30  days." 

POTENTIAL  APPLICATION  OF  THE  SERVICE  CONTRACT  ACT,  AS 
AMENDED  (FIXED  PRICE)  (1979  SEP) 

(a)  The  Contractor  warrants  that  the  prices  set  forth 
in  this  contract  do  not  include  any  allowance  for  any 
contingency  to  cover  increased  costs  for  which  adjustment 
is  provided  under  this  clause. 

(b)  In  the  event  that  during  the  performance  of  Lhis 
contract,  it  is  determined  by  appropriate  authority  that 
the  provisions  of  the  Service  Contract  Act  of  1965,  as 
amended,  apply  to  any  of  the  work  covered  by  this  contract, 
the  Contracting  Officer  may  unilaterally  implement  such 
determination  by  requiring  payment  of  the  appropriate 
wage  and  fringe  benefit  scale,  and  the  Contractor  agrees 

to  comply  with  such  implementation.  In  the  event  that 
compliance  with  the  Contracting  Officer’s  direction 
results  in  any  increase  in  the  labor  rates  paid  under 
this  contract,  the  Contractor  agrees  to  enter  promptly 
into  negotiations  to  reflect  such  an  increase.  Such  con¬ 
tract  adjustment  shall  be  limited  to  increases  in  wages  or 
fringe  benefits  affected  by  the  above  determination,  and 
the  concomitant  increases  in  social  security  and  unemploy¬ 
ment  taxes  and  workmen's  compensation  insurance,  but  shall 
not  otherwise  include  any  amount  for  profit,  or  for  general 
administrative  costs  or  overhead. 

(c)  Within  30  days  of  receipt  of  the  applicable  wage  and 
fringe  benefit  scale,  Che  Contractor  will  submit  a  proposal 
for  any  contract  price  change  to  the  Contracting  Officer. 

With  the  submission  of  his  proposal  for  adjustment,  the 
Contractor  shall  also  submit,  if  requested  by  che  Govern¬ 
ment,  ail  necessary  and  pertinent  data  used  by  him  in 
preparing  the  proposal  upon  which  he  received  the  original 
award  of  this  contract.  The  Contracting  Officer  or  his 
authorized  representative  shall  have  access  to  and  the 
right  to  examine  any  directly  pertinent  books,  documents, 
papers,  and  records  of  the  Contractor  until  the  expiration 
of  3  years  after  final  payment  under  this  contract. 

(d)  This  clause  shall  be  deemed  to  constitute  the  exclu¬ 
sive  contractual  remedy  of  the  Contractor  for  adjustment 
arising  out  of  the  decisfon  to  apply  the  Service  Contract 
Act,  as  amended,  to  the  work  covered  by  this  contract. 

Failure  of  the  parties  to  reach  an  understanding  as  to  such 
adjustment  shall  be  considered  a  dispute  subject  to  the 
Disputes  clause  of  che  contract. 
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7-2003.84  Statement  of  Equivalent  Rates  for  Federal  Hires. 
In  accordance  with  12-1005. 2(b) (3) ,  insert  the  following  provi¬ 
sion  in  all  solicitations  for  the  acquisition  of  services  to 
which  the  clause  at  7-1903. 41 (a)  applies: 

RATES  FOR  EQUIVALENT  FEDERAL  HIRES  (1979  SEP) 

In  compliance  with  the  Service  Contract  Act  of  1965,  as 
amended,  and  the  regulations  of  the  Secretary  of  Labor 
(29  CFR  Part  4),  this  solicitation  incorporates  a  statement 
of  Federal  employee  classes,  incorporating  wages  paid  and 
fringe  benefits  provided  to  each  class.  These  Federal 
classes  are  comparable  to  the  service  employee  classes 
expected  to  be  employed  under  the  contract  resulting  from 
this  acquisition.  (THE  STATEMENT  IS  FOR  INFORMATION  ONLY). 

(End  of  provision) 
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7-2003.85  CCA  ‘linirnum  Wages  and  Fringe  Benefits  Applicable 
te  Juccessor  Contract  Pursuant  to  Predecessor  Contractor 
Collective  Bargaining  Agreement  (CBA) .  In  accordance  with 
12-1005. 2(b) (5)  ,  insert  the  following  provision  in  all  solicita¬ 
tions  for  the  acquisition  of  services  to  which — 

(i)  the  clause  at  7-1903.41 (a)  applies; 

(ii)  the  contract  resulting  from  this  solicita¬ 
tion  succeeds  an  ongoing  contract  for 
substantially  the  same  services; 

(iii)  che  incumbent  contractor  has  negotiated  or 

is  negotiating  a  CBA  with  some  or  all  of  its 
service  employees;  and 

(iv)  all  applicable  Department  of  Labor  wage 

determinations  have  been  requested  but  not 
received . 

SERVICE  CONTRACT  ACT  (SCA)  MINIMUM  WAGES  AND  FRINGE 
BENEFITS  (1979  SEP) 

An  SCA  wage  determination  applicable  to  this  work  has  been 
requested  from  the  U.S.  Department  of  Labor.  If  an  SCA 
wage  determination  is  not  incorporated  herein,  the 
bidders/offerors  shall  consider  the  economic  terms  of  the 
collective  bargaining  agreement  (CBA)  between  the  incum¬ 
bent  contractor  _ _  and  the 

_ (union).  Copies  of  the  agreement 

can  be  obtained  from  che  contracting  officer.  Pursuant  to 
DOL  Regulation,  29  CFR  4.1c,  the  economic  terms  of  that 
agreement  (or  any  new  CBA  negotiated  10  or  more  days  prior 
to  the  opening  of  bids,  or  the  commencement  of  the  con¬ 
tract  in  the  case  of  negotiated  contracts,  exercise  oi 
options,  or  extensions)  will  apply  to  the  contract  resulting 
from  this  solicitation,  notwithstanding  the  absence  of  a 
wage  determination  reflecting  such  terms,  unless  it  is 
determined,  after  a  hearing  pursuant  to  section  4(c)  of  the 
SCA,  that  they  are  substantially  at  variance  with  the  wages 
prevailing  in  the  area. 


(End  of  provision) 
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HVI  WAGE  DETERMINATION  APPLICABLE,  SERVICE  CONTRACT  ACT 

An  attachment  hereto  sets  forth  the  applicable  Service  Contract  Act  Wage 

Determination  by  the  Secretary  of  Labor. 

USE:  In  any  solicitation  or  contract  in  excess  of  $2,500  involving  a  wage 

determination  for  services  defined  in  DAR/ASPR  12- 1002.  di)  as 
covered  by  the  Service  Contract  Act  of  1965.  Use  with  the  clause 
in  DAR/ASPR  7- 190  3.4 1  (a). 

REF:  DAR/ASPR  2-201(a)  Sec.  H(v) 

DAR/ASPR  3- 50 1(b)  Sec.  H(viii) 

DAR/ASPR  12-1005. 2(b)(4)a. 

NOTE:  (1)  If  the  wage  determination  is  received  after  issuance  of  the 

solicitation  but  10  days  or  more  before  opening  of  the  bids  or 
the  receipt  of  initial  proposals,  the  HI  10  clause  and  applic¬ 
able  wage  determination  must  be  added  by  amending  the 
solicitation;  they  may  be  added  later  than  10  days  before  the 
opening  of  bids  or  receipt  of  initial  proposals  if  the 
Contracting  Officer  finds  there  is  a  reasonable  time  in  which 
to  notify  the  offerors/bidders  of  the  revision. 

(2)  "Locality"  as  used  in  the  Act  means  "place  of  performance" 
according  to  Descomp  Inc,  v.  Sampson  (DC  Dec.  1974)  377  F. 
Supp.  254,  at  pp.  265,  266. 

(3)  Where  work  is  to  be  performed  at  several  localities  the 
solicitation  shall  identify  which  wage  determinations  apply  to 
each.  DAR/ASPR  12-1005. 2(b)(l)c.  See  Midwest  Mainten- 
ance  Jc  Construction  Co.,  Inc.  v.  Xavier  M.  Vela  (CA  10,  No. 
78- 1 694,  l  May  1980)  (832  FCR  A-3) 


NSCO  CC<5cF  BOOK 


1980  EDITION 

EXHIBIT  G-17 


178 


G-108 


H60 


N5CO 


SERVICE  CONTRACT  ACT  (SCA)  MINIMUM  WAGES  AND 
FRINGE  BENEFITS  (1979  SEP) 

An  SCA  wage  determination  applicable  to  this  work  has 
been  requested  from  the  IJ.S.  Department  of  Labor.  If  an 
SCA  wage  determination  is  not  incorporated  herein,  the 
bulders/of  ferors  shall  consider  the  economic  terms  of  the 
collective  bargaining  agreement  (CBA)  between  the 

incumbent  contractor  _ _ _  and  the 

_ (unionX  Copies  of  the  agree- 

rnent  can  be  obtained  from  the  contracting  officer. 
Pursuant  to  DOL  Regulation,  29  CFR  4.1c,  the  economic 
terms  of  that  agreement  (or  any  new  CBA  negotiated  10 
or  more  days  prior  to  the  opening  of  bids,  or  the 
commencement  of  the  contract  in  the  case  of  negotiated 
contracts,  exercise  of  options,  or  extensions)  will  apply  to 
the  contract  resulting  from  this  solicitation,  notwith¬ 
standing  the  absence  of  a  wage  determination  reflecting 
such  terms,  unless  it  is  SCA,  that  they  are  substantially  at 
variance  with  the  wages  prevailing  in  the  area. 

USE:  In  all  service  contracts  to  which— 

(i)  the  clause  at  7- 1903.4 1(a)  applies; 

(ii)  the  contract  resulting  from  this  solicita¬ 
tion  succeeds  an  ongoing  contract  for 
substantially  the  same  services; 

(iii)  the  incumbent  contractor  has  negotiated 
or  is  negotiating  a  CBA  with  some  or  all 
of  its  service  employees;  and 

(iv)  all  applicable  Department  of  Labor  wage 
detern  (nations  have  been  requested  but 
not  received. 

REF:  DAR/ASPR  2-201(a)  Sec.  H(v) 

DAR/ASPR  3-50 1(b)  Sec.  H(viii) 

DAR/ASPR  7-2003.35 
DAR/ASPR  12-1005. 2(b)(5) 
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G-XII.  DOL'S  PROPOSED  REVISIONS  OF  23  DECEMBER  1980 


In  the  Federal  Register  of  23  December  1979,  DOL  issued  major 
complete  revisions  to  its  regulations,  rulings  and  interpretations  at 
29  CFR  Part  4  for  the  intended  purpose  of  (1)  assisting  the  procurement 
process  and  (2)  codifying  a  number  of  DOL  policies,  procedures,  inter¬ 
pretations  and  determinations  made  over  the  past  years  and  which  are 
now  standard  operating  procedures.  The  Department  of  Defense 
(OUSD  RE(AP))  by  letter  of  25  Mar  80  covering  SCA,  EEO  and 
Davis-Bacon  Act  revisions  has  advised  DOL  that  these  revisions  will 
place : 


"...yet  more  burdensome  and  costly  requirements  on  contracting 
procedures;  and  for  the  first  time  codify  many  of  those  policies  to 
which  we  have  objected.  Such  policies  seriously  hamper  our  ability 
to  contract,  and  significantly  inflate  our  costs."...  "We  believe  both 
your  current  policies  and  those  proposed  are  contrary  to  the  administra¬ 
tion's  expressed  desires  to  reduce  government  paperwork,  spending 
and  regulatory  requirements  ...  we  strongly  object  to  the  proposed 
regulations.  We  urge  that  the  Department  of  Labor  give  serious 
consideration  to  our  concerns  which  have  been  articulated  on  several 
occasions  through  the  Office  of  Federal  Procurement  Policy.  We 
request,  ...  in  the  absence  of  significant  changes  ...,  an  opportunity 
be  given  to  all  interested  parties  to  present  their  views  in  public 
and  open  hearing." 

It  is  understood  that  all  contracting  agencies  providing  comments  to  DOL 
made  strong  objections  to  the  proposed  revisions.  [L:8] 


SERVICE  CONTRACT  ACT  OF  1965  AS  AMENDED 

Act  of  October  22,  1965  (H.R.  10238),  Public  Law  89-286  (41  U.S. 

Code  351  et  seq.),  effective  January  20,  1966,  amended  by  P.  L.  92-473, 
October  9,  1972;  P.  L.  93-55,  July  6,  1973;  P.  L.  94-273,  April  21,  1976, 
and  last  amended  by  P.  L.  94-489,  October  13,  1976. 

AN  ACT  to  provide  labor  standards  for  certain  persons  employed  by 
Federal  contractors  to  furnish  services  to  Federal  agencies,  and  for 
other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  Assembled,  That  this  act  may  be  cited 
as  the  "Service  Contract  Act  of  1965". 

Sec.  2  (a)  Every  contract  (and  any  bid  specification  therefor) 
entered  into  by  the  United  States  or  the  District  of  Columbia  in  excess 
of  $2,500,  except  as  provided  in  section  7  of  this  Act,  whether  nego¬ 
tiated  or  advertised,  the  principal  purpose  of  which  is  to  furnish  services 
in  the  United  States  through  the  use  of  service  employees  shall  contain 
the  following: 

(1)  A  provision  specifying  the  minimum  monetary  wages  to  be 
paid  the  various  classes  of  service  employees  in  the  performance  of  the 
contract  or  any  subcontract  thereunder,  as  determined  by  the  Secretary, 
or  his  authorized  representative,  in  accordance  with  prevailing  rates  for 
such  employees  in  the  locality,  or,  where  a  collective-bargaining  agreement 
covers  any  such  service  employees,  in  accordance  with  the  rates  for  such 
employees  provided  for  in  such  agreement,  including  prospective  wage 
increases  provided  for  in  such  agreement  as  a  result  of  arm's-length 
negotiations.  In  no  case  shall  such  wages  be  lower  than  the  minimum 
specified  in  subsection  (b). 

(2)  A  provision  specifying  the  fringe  benefits  to  be  furnished  the 
various  classes  of  service  employees,  engaged  in  the  performance  of  the 
contract  or  any  subcontract  thereunder  as  determined  by  the  Secretary 
or  his  authorized  representative  to  be  prevailing  for  such  employees  in 
the  locality,  or,  where  a  collective-bargaining  agreement  covers  any  such 
service  employees,  to  be  provided  for  in  such  agreement,  including 
prospective  fringe  benefit  increases  provided  for  in  such  agreement  as  a 
result  of  arm's-length  negotiations.  Such  fringe  benefits  shall  include 
medical  or  hospital  care,  pensions  on  retirement  or  death,  compensation 
for  injuries  or  illness  resulting  from  occupational  activity,  or  insurance 
to  provide  any  of  the  foregoing,  unemployment  benefits,  life  insurance, 
disability  and  sickness  insurance,  accident  insurance,  vacation  and  holiday 
pay,  costs  of  apprenticeship  or  other  similar  programs  and  other  bona 
fide  fringe  benefits  not  otherwise  required  by  Federal,  State,  or  local 
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law  to  be  provided  by  the  contractor  or  subcontractor.  The  obligation 
under  this  subparagraph  may  be  discharged  by  furnishing  any  equivalent 
combination  of  fringe  benefits  or  by  making  equivalent  or  differential 
payments  in  cash  under  rules  and  regulations  established  by  the 
Secretary. 

(3)  A  provision  that  no  part  of  the  services  covered  by  this  Act 
will  be  performed  in  buildings  or  surroundings  or  under  working  condi¬ 
tions,  provided  by  or  under  the  control  or  supervision  of  the  contractor 
or  any  subcontractor,  which  are  unsanitary  or  hazardous  or  dangerous 
to  the  health  or  safety  of  service  employees  engaged  to  furnish  the 
services. 

(4)  A  provision  that  on  the  date  a  service  employee  commences 
work  on  a  contract  to  which  this  Act  applies,  the  contractor  or  sub¬ 
contractor  will  deliver  to  the  employee  a  notice  of  the  compensation 
required  under  paragraphs  (1)  and  (2)  of  this  subsection,  on  a  form 
prepared  by  the  Federal  agency,  or  will  post  a  notice  of  the  required 
compensation  in  a  prominent  place  at  the  worksite. 

(5)  A  statement  of  the  rates  that  would  be  paid  by  the  Federal 
agency  to  the  various  classes  of  service  employees  if  section  5341  or 
section  5332  of  title  5,  United  States  Code,  were  applicable  to  them.  The 
Secretary  shall  give  due  consideration  to  such  rates  in  making  the  wage 
and  fringe  benefit  determinations  specified  in  this  section. 

(b)(1)  No  contractor  who  enters  into  any  contract  with  the 
Federal  Government  the  principal  purpose  of  which  is  to  furnish  services 
through  the  use  of  service  employees  and  no  subcontractor  thereunder 
shall  pay  any  of  his  employees  engaged  in  performing  work  on  such 
contracts  less  than  the  minimum  wage  specified  under  section  6(a)(1) 
of  the  Fair  Labor  Standards  Act  of  1938,  as  amended  (52  Stat.  1050; 

29  U.S.C.  201,  et  seq.) 

(2)  The  provisions  of  sections  3,  4,  and  5  of  this  Act  shall  be 
applicable  to  violations  of  this  subsection. 

Sec.  3  (a)  Any  violation  of  any  of  the  contract  stipulations  required 
by  section  2(a)(1)  or  (2)  or  of  section  2(b)  of  this  Act  shall  render  the 
party  responsible  therefor  liable  for  a  sum  equal  to  the  amount  of  any 
deductions,  rebates,  refunds,  or  underpayment  of  compensation  due  to 
any  employee  engaged  in  the  performance  of  such  contract.  So  much  of 
the  accrued  payment  due  on  the  contract  or  any  other  contract  between 
the  same  contractor  and  the  Federal  Government  may  be  withheld  as  is 
necessary  to  pay  such  employees.  Such  withheld  sums  shall  be  held 
in  a  deposit  fund.  On  order  of  the  Secretary,  any  compensation  which 
the  head  of  the  Federal  agency  or  the  Secretary  has  found  to  be  due 
pursuant  to  this  Act  shall  be  paid  directly  to  the  underpaid  employees 
from  any  accrued  payments  withheld  under  this  Act. 
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(b)  In  accordance  with  regulations  prescribed  pursuant  to  section  4 
of  this  Act,  the  Federal  agency  head  or  the  Secretary  is  hereby  authorized 
to  carry  out  the  provisions  of  this  section. 

(c)  In  addition,  when  a  violation  is  found  of  any  contract  stipu¬ 
lation,  the  contract  is  subject  upon  written  notice  to  cancellation  by  the 
contracting  agency.  Whereupon,  the  United  States  may  enter  into  other 
contracts  or  arrangements  for  the  completion  of  the  original  contract, 
charging  any  additional  cost  to  the  original  contractor. 


Sec.  4  (a)  Sections  4  and  5  of  the  Act  of  June  30,  1936  (49  Stat.  2038), 
as  amended,  shall  govern  the  Secretary's  authority  to  enforce  this  Act, 
make  rules,  regulations,  issue  orders,  hold  hearings,  and  make  decisions 
based  upon  findings  of  fact,  and  take  other  appropriate  action  hereunder. 

(b)  The  Secretary  may  provide  such  reasonable  limitations  and 
may  make  such  rules  and  regulations  allowing  reasonable  variations, 
tolerances,  and  exemptions  to  and  from  any  or  all  provisions  of  this 
Act  (other  than  section  10),  but  only  in  special  circumstances  where  he 
determines  that  such  limitation,  variation,  tolerance,  or  exemption  is 
necessary  and  proper  in  the  public  interest  or  to  avoid  the  serious 
impairment  of  government  business,  and  is  in  accord  with  the  remedial 
purpose  of  this  Act  to  protect  prevailing  labor  standards. 


(c)  No  contractor  or  subcontractor  under  a  contract,  which  succeeds 
a  contract  subject  to  this  Act  and  under  which  substantially  the  same 
services  are  furnished,  shall  pay  any  service  employee  under  such 
contract  less  than  the  wages  and  fringe  benefits,  including  accrued 
wages  and  fringe  benefits,  and  any  prospective  increases  in  wages  and 
fringe  benefits  provided  for  in  a  collective-bargaining  agreement  as  a 
result  of  arm's-length  negotiations,  to  which  such  service  employees  would 
have  been  entitled  if  they  were  employed  under  the  predecessor  contract: 


Provided,  That  in  any  of  the  foregoing  circumstances  such  obligations 
shall  not  apply  if  the  Secretary  finds  after  a  hearing  in  accordance  with 
regulations  adopted  by  the  Secretary  that  such  wages  and  fringe  benefits 
are  substantially  at  variance  with  those  which  prevail  for  services  of  a 


character  similar  in  the  locality. 


(d)  Subject  to  limitations  in  annual  appropriation  Acts  but  notwith¬ 
standing  any  other  provision  of  law,  contracts  to  which  this  Act  applies 
may,  if  authorized  by  the  Secretary,  be  for  any  term  of  years  not 
exceeding  five,  if  each  such  contract  provides  for  the  periodic  adjustment 
of  wages  and  fringe  benefits  pursuant  to  future  determinations,  issued 
in  the  manner  prescribed  in  section  2  of  this  Act  no  less  often  than 
once  every  two  years  during  the  term  of  the  contract,  covering  the 
various  classes  of  service  employees. 


Sec.  5  (a)  The  Comptroller  General  is  directed  to  distribute  a  list  to 
all  agencies  of  the  Government  giving  the  names  of  persons  or  firms 

APPENDIX  G-  1 


133 


G-  113 


that  the  Federal  agencies  or  the  Secretary  have  found  to  have  violated 
this  Act.  Unless  the  Secretary  otherwise  recommends  because  of  unusual 
circumstances,  no  contract  of  the  United  States  shall  be  awarded  to  the 
persons  or  firms  appearing  on  this  list  or  to  any  firm,  corporation, 
partnership,  or  association  in  which  such  persons  or  firms  have  a 
substantial  interest  until  three  years  have  elapsed  from  the  date  of 
publication  of  the  list  containing  the  name  of  such  persons  or  firms. 

Where  the  Secretary  does  not  otherwise  recommend  because  of 
unusual  circumstances,  he  shall,  not  later  than  ninety  days  after  a 
hearing  examiner  has  made  a  finding  of  a  violation  of  this  Act,  forward 
to  the  comptroller  General  the  name  of  the  individual  or  firm  found  to 
have  violated  the  provisions  of  this  Act. 

(b)  If  the  accrued  payments  withheld  under  the  terms  of  the 
contract  are  insufficient  to  reimburse  all  service  employees  with  respect 
to  whom  there  has  been  a  failure  to  pay  the  compensation  required 
pursuant  to  this  act  the  United  States  may  bring  action  against  the 
contractor,  subcontractor,  or  any  sureties  in  any  court  of  competent 
jurisdiction  to  recover  the  remaining  amount  of  underpayments.  Any 
sums  thus  recovered  by  the  United  States  shall  be  held  in  the  deposit 
fund  and  shall  be  paid,  on  order  of  the  Secretary,  directly  to  the 
underpaid  employee  or  employees.  Any  sum  not  paid  to  an  employee 
because  of  inability  to  do  so  within  three  years  shall  be  covered  into 
the  Treasury  of  the  United  States  as  miscellaneous  receipts. 

Sec.  6  In  determining  any  overtime  pay  to  which  such  service  employees 
are  entitled  under  any  Federal  law,  the  regular  or  basic  hourly  rate  of 
pay  of  such  an  employee  shall  not  include  any  fringe  benefit  payments 
computed  hereunder  which  are  excluded  from  the  regular  rate  under  the 
Fair  Labor  Standards  Act  by  provisions  of  section  7(d)  thereof. 

Sec.  7.  This  Act  shall  not  apply  to  — 

(1)  Any  contract  of  the  United  States  or  District  of  Columbia 

for  construction,  alteration  and/or  repair,  including  painting  and  decora- 
time  of  public  buildings  or  public  works; 

(2)  Any  work  required  to  be  done  in  accordance  with  the  provisions 
of  the  Walsh-Healey  Public  Contracts  Act  (49  Stat.  2036); 

(3)  Any  contract  for  the  carriage  of  freight  or  personnel  by  vessel, 
airplane,  bus,  truck,  express,  railway  line  or  oil  or  gas  pipeline  where 
published  tariff  rates  are  in  effect; 

(4)  Any  contract  for  the  furnishing  of  services  by  radio,  telephone, 
telegraph,  or  cable  companies,  subject  to  the  Communications  Act  of 

1934; 
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(5)  Any  contract  for  public  utility  services,  including  electric 
light  and  power,  water,  steam,  and  gas; 

(6)  Any  employment  contract  providing  for  direct  services  to  a 
Federal  agency  by  an  individual  or  individuals;  and 

(7)  Any  contract  with  the  Post  Office  Department,  the  principal 
purpose  of  which  is  the  operation  of  postal  contract  stations. 

Sec.  8  For  the  purposes  of  this  Act  — 

(a)  "Secretary"  means  Secretary  of  Labor. 

( b )  The  term  "service  employee"  means  any  person  engaged  in 
the  performance  of  a  contract  entered  into  by  the  United  States  and  not 
exempted  under  section  7,  whether  negotiated  or  advertised,  the  prin¬ 
cipal  purpose  of  which  is  to  furnish  services  in  the  United  States 
(other  than  any  person  employed  in  a  bona  fide  executive,  administrative, 
or  professional  capacity,  as  those  terms  are  defined  in  part  541  of  title 
29,  Code  of  Federal  Regulations,  as  of  July  30,  1976  and  any  subsequent 
revision  of  those  regulations) ;  and  shall  include  all  such  persons  regardless 
of  any  contractual  relationship  that  may  be  alleged  to  exist  between  a 
contractor  or  subcontractor  and  such  persons. 

(c)  The  term  "compensation"  means  any  of  the  payments  or  fringe 
benefits  described  in  section  2  of  this  Act. 

(d)  The  term  "United  States"  when  used  in  a  geographical  sense 
shall  include  any  State  of  the  United  States,  the  District  of  Columbia, 

Puerto  Rico,  the  Virgin  Islands,  Outer  Continental  Shelf  lands  as 
defined  in  the  Outer  Continental  Shelf  Lands  Act,  American  Samoa, 

Guam.  Wake  Island,  Eniwetok  Atoll,  Kwajalein  Atoll,  Johnston  Island, 
and  Canton  Island,  but  shall  not  include  any  other  territory  under  the 
jurisdiction  of  the  United  States  or  any  United  States  base  of  possession 
within  a  foreign  country. 

Sec.  9  This  Act  shall  apply  to  all  contracts  entered  into  pursuant  to 
negotiations  concluded  or  invitations  for  bids  issued  on  or  after  ninety 
days  from  the  date  of  enactment  of  this  Act. 

Sec.  10  It  is  the  intent  of  the  Congress  that  determinations  of  minimum 
monetary  wages  and  fringe  benefits  for  the  various  classes  of  service 
employees  under  the  provisions  of  paragraphs  (1)  and  (2)  of  section  2 
should  be  made  with  respect  to  all  contracts  subject  to  this  Act,  as  soon 
as  it  is  administratively  feasible  to  do  so.  In  any  event,  the  Secretary 
shall  make  such  determinations  with  respect  to  at  least  the  following 
contracts  subject  to  this  Act  which  are  entered  into  during  the  applicable 
fiscal  year: 
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(1)  For  the  fiscal  year  ending  June  30,  1973,  all  contracts  under 
which  more  than  twenty-five  service  employees  are  to  be  employed. 

(2)  For  the  fiscal  year  ending  June  30,  1974,  all  contracts  under 
which  more  than  twenty  service  employees  are  to  be  employed. 

(3)  For  the  fiscal  year  ending  June  30,  1975,  all  contracts  under 
which  more  than  fifteen  service  employees  are  to  be  employed. 

(4)  For  the  fiscal  year  ending  June  30,  1976,  all  contracts  under 
which  more  than  ten  service  employees  are  to  be  employed. 

(5)  On  or  after  July  1,  1976,  all  contracts  under  which  more 
than  five  service  employees  are  to  be  employed. 
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Title  29— LABOR 


Subtitle  A — Office  of  the  Secretary  of  Labor 

PART  4  (29  CFR)— LABOR  STANDARDS  FOR  FEDERAL  SERVICE  CONTRACTS 


Subpart  A— Service  Contract  Labor  Standards 
Provisions  and  Procedures 

S«c. 

4  1  Purpose  and  scope. 

4.1a  The  Act  as  amended. 

4.1b  Del  mitions  and  use  of  terms. 

4.1c  Payment  of  minimum  compensation  based  on 
collectively  bargained  wage  rates  and  fringe 
benefits  applicable  tu  employment  under 
piedecessor  contract. 

4  2  Payment  of  minimum  wage  specified  in  section 
tit  a  K 1 )  of  the  Fair  Labor  Standards  Act  of 
l'.i38  under  all  service  contracts. 

4.3  Register  of  wage  determinations. 

4.4  Nonce  of  intention  to  make  a  service  contract. 

4.5  Contract  specification  of  determined  minimum 

wages  and  fringe  benefits. 

4.6  Labor  standards  clause  for  Federal  service  con¬ 

tracts  exceeding  $2,500. 

4.7  Labor  standards  clauses  for  Federal  service 

contracts  not  exceeding  $2,500. 

4.8  Notice  of  awards. 

HEARINGS  PURSUANT  TO  SECTION  4(C)  OF  THF.  ACT 
4.10  Provisions  for  hearing. 

Subpart  B—  Equivalents  of  Determined  Fringe  Benefits 

4.51  Discharging  fringe  bcnelit  obligations  by  equiva¬ 

lent  methods. 

4.52  Equivalent  fringe  benefits. 

4.53  Cush  equivalents. 

4.54  Combination  of  equivalent  fringe  benefits  and 

cash  payments 

4.55  Effect  of  equivalents  in  computing  overtime 
pay. 

Subpart  C— Application  of  the  McNamara-O’Hara 
Service  Contract  Act 

INTRODUCTORY 

4.101  Official  rulings  and  interpretations  in  this  sub¬ 

part 

4.102  The  Act. 

4.103  What  the  Act  provides,  generally. 

4.104  Administration  of  the  Act. 


AGENCIES  WHOSE  CONTRACTS  MAY  BE  COVERED 

Sec. 

4.107  Federal  contracts. 

4.108  District  of  Columbia  contracts. 

COVERED  CONTRACTS  GENER  ALLY 

4.1  10  What  contracts  are  covered 

4.111  Contracts  "to  furnish  services' 

4.112  Contracts  to  furnish  services  “in  the  United 

States”. 

1.113  Contracts  to  furnish  services  "through  the  use  oi 

service  employees  ", 

4.114  Subcontracts. 

SPECIFIC  EXCLUSIONS 

4.115  Exemptions  and  exceptions  generally . 

4.116  Contracts  for  construction  activity. 

4.1  17  Contracts  for  carriage  subject  to  published  lariil 

rates. 

4.118  Contracts  for  services  of  communications  com¬ 

panies. 

4.119  Contracts  for  public  utility  services. 

4.120  Contracts  for  operation  of  postal  contract  sta¬ 

tions. 

4.121  Contracts  for  individual  services 

4.122  Work  subject  to  requirements  of  Walsh- He  ilev 

Act. 

4.123  Administrative  limitations,  v.irial.ons,  lolev 

ances,  and  exemptions. 

PARTICULAR  APPLICATIONS  111-  COM  HUT 
COVERAGE  PRINCIPLES 

4.130  Ty  pes  of  covered  service  contracts  illusti .tied. 

4.131  Furnishing  services  involving  more  than  use  oi 

labor. 

4.132  Services  and  other  items  to  be  lurnisheq  unde- 

single  contract. 

4.133  Government  as  beneficiary  ol  coiilraci  -etvices 
l  134  Contracts  outside  lh>-  Act  s  coverage 

DETERMINING  AMOl/N  I  'll  i  ON  I’ll  ACT 

I  I4D  Significance  ol  contract  amount 

1.1  41  General  criteria  lor  measurnig  .ononnt 
4.142  Contracts  in  an  indefinite  .unoum 
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I  ll  VNI.ES  I.N  UI.NTH.U'T  COVERAGE 

Sec 

-1  143  Effects  of  changes  or  extensions  of  contracts, 
generally 

4  144  Contract  modifications  affecting  amount. 

4.145  Extended  term  contracts. 

PERIOD  OE  COVERAGE 

4.146  Contract  obligations  after  award,  generally 

EMPLOYEES  COVERED  BY  THE  ACT 

4.150  Employee  coverage  generally. 

4.151  Employees  covered  by  provisions  of  section  2(a). 

4.152  Employees  subject  to  prevailing  compensation 

provisions  of  sections  2(a),  ( 1 )  and  ( 2). 

4.153  Inapplicability  of  prevailing  compensation  provi¬ 

sions  to  some  employees. 

4. 1  54  Employees  covered  by  sections  2(a),  (3)  and  (4 i. 

4.155  Employee  coverage  does  not  depend  on  form  of 

employment  contract. 

4.156  Employees  in  bona  fide  executive,  administra¬ 

tive,  or  professional  capacity. 

COMPENSATION  STANDARDS 
4.139  General  minimum  wage. 

4.160  Effect  of  section  6(e)  of  the  Fair  Labor  Stand¬ 

ards  Act. 

4.161  Minimum  monetary  wages  under  contracts  ex¬ 

ceeding  $2,500. 

4.162  Fringe  benefits  under  contracts  exceeding 

$2,300. 

4  163  Locality  basis  of  wage  and  fringe  benefit  deter 
minatmns. 

4.164  Making  ihe  determinations  and  informing  con¬ 

tractors 

COMPLIANCE  WITH  COMPENSATION  STANDARDS 

4. 165  Wage  payments  and  fringe  benefits  in  general 
4  166  Wage  payments— unit  of  payment. 

4.167  Wage  payments— medium  of  payment. 

4.168  Wage  payments— deductions  from  wages  paid. 


Set 

4.160  Wage  payments— work  subject  to  different  rates 
4.17')  Furnishing  fringe  benefits  nr  equivalents 

4.171  Meeting  requirements  for  particular  fringe 

benefits. 

4.172  Computation  of  hours  worked. 

4.173  Identification  of  contract  work. 

OVERTIME  PAY  OF  COVERED  EMPLOYEES 

4.180  Overtime  pay— in  general. 

4.181  Overtime  pay  provisions  of  other  Acts 

4.182  Overtime  pay  of  service  employees  entitled  to 

fringe  benefits. 

NOTICE  TO  EMPLOYEES 

4.183  Employees  must  be  notified  of  compensation 

required. 

4.184  Posting  of  notice. 

RECORDS 

4  1  85  Recordkeeping  requirements. 

SAFETY  AND  HEALTH  PROVISIONS 

4.186  Contract  requirements  for  safety  and  health  of 

workers. 

ENFORCEMENT 

4.187  Recovery  of  underpayments. 

4  188  Ineligibility  for  further  contracis  when  viola¬ 
tions  occur 

4.189  Administrative  proceedings  -elating  to  enforce¬ 

ment  of  labor  standards. 

4.190  Contract  cancellation. 

4.191  Complaints  and  compliance  assistance. 

AUTHORITY.  Secs.  2(a)  and  4,  79  Slat  1034.  1035. 
41  U.S.C.  351,  353,  and  under  5  U  S  C.  301 

SOURCE  The  provisions  of  this  Part  4  appear  at  33 
FR  9880,  .July  10,  1968,  unless  otherwise  noted. 
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SUBPART  A-SERVICE  CONTRACT  LABOR  STANDARDS  PROVISIONS  .AN D  PROCEDURES 


Section  LI  Purpose  and  scope 

This  part  and  Part  1925  of  this  title,  which 
provides  safety  and  health  standards,  contain  the 
Department  of  Labor’s  rules  relating  to  the 
administration  of  the  McNamara-O’Hara  Service 
Contract  Act  of  1995,  referred  to  hereinafter  as 
the  Act.  Rules  of  practice  for  administrative 
proceedings  enforcing  labor  standards  in  Federal 
service  contracts  are  contained  in  Part  6  of  this 
chapter. 

[33  FR  9880,  July  10,  1963,  as  amended  at  43  FR 
28467,  June  30,  1978  | 

Section  4.1a  The  Act  as  amended 

(a )  The  provisions  of  the  Act  (see  sections 
4.102-4.103)  were  amended,  effective  October 
9,  1972,  by  Public  Law  92-473,  signed  into  law 
by  the  President  on  that  date.  By  virtue  of 
amendments  made  to  paragraphs  (1)  and  (2)  of 
section  2(a)  and  the  addition  to  section  4  of  a 
new  subsection  |c),  the  compensation  standards 
of  the  Act  (see  sections  4.159-4.164)  were 
revised  to  impose  on  successor  contractors  cer¬ 
tain  requirements  (see  section  4.1c)  with  respect 
to  payment  of  wage  rates  and  fringe  benefits 
based  on  those  agreed  upon  for  substantially  the 
same  services  for  the  same  location  in  collective 
bargaining  agreements  entered  into  by  their 
predecessor  contractors  (unless  such  agreed  com¬ 
pensation  is  substantially  at  variance  with  that 
locally  prevailing  or  the  agreement  was  not 
negotiated  at  arm’s  length),  and  to  require  the 
Secretary  of  Labor  to  give  effect  to  the  provi¬ 
sions  of  such  collective  bargaining  agreements  in 
his  wage  determinations  under  section  2  of  the 
Act.  A  new  paragraph  (5)  added  to  section  2(a) 
of  the  Act  requires  a  statement  in  the  govern¬ 
ment  service  contract  of  the  rates  that  would  be 
paid  by  the  contracting  agency  in  the  event  of 
its  direct  employment  of  those  classes  of  service 
employees  to  be  employed  on  the  contract  work 
who,  if  directly  employed  by  the  agency,  would 
receive  wages  determined  as  provided  in  5  U.S.C. 
5341.  The  Secretary  of  Labor  is  directed  to  give 


due  consideration  to  such  rates  m  determining 
minimum  monetary  wages  and  fringe  benefits 
under  the  Act’s  provisions.  Other  provisions  of 
tile  1972  amendments  include  the  addition  of  a 
new  section  10  to  the  Act  to  insure  extension  of 
coverage  by  wage  determinations  of  the  Secre¬ 
tary  to  substantially  all  service  contracts  subject 
to  section  2(a)  of  the  Act  at  the  earliest 
administratively  feasible  time;  an  amendment  to 
section  4(b)  of  the  Act  to  provide,  in  addition  to 
the  conditions  previously  specified  for  issuance 
of  administrative  limitations,  variations,  toler¬ 
ances,  and  exemptions  (see  section  4.123),  that 
administrative  action  in  this  recard  shall  be 
taken  only  in  special  circumstances  where  the 
Secretary  determines  that  it  ,s  m  accord  with  the 
remedial  purpose  of  the  Act  to  protect  prevail¬ 
ing  labor  standards;  and  a  new  subsection  id) 
added  to  section  4  of  the  Act  providing  for  the 
award  of  service  contracts  for  terms  not  more 
than  5  years  with  provision  for  periodic  adjust¬ 
ment  of  minimum  wage  rates  and  fringe  benefits 
payable  thereunder  by  the  issuance  of  wage 
determinations  by  the  Secretary  of  Labor  during 
the  term  of  the  contract.  A  further  amendment 
to  section  5(a)  of  the  Act  requires  the  names  of 
contractors  found  to  have  violated  the  Act  to  be 
submitted  for  the  debarment  list  isee  section 
4.188)  not  later  than  90  days  after  the  hearing 
examiner’s  finding  of  violation  unless  the  Secre¬ 
tary  recommends  relief,  and  provides  that  such 
recommendations  shall  be  made  only  because  of 
unusual  circumstances. 

(b)  The  provisions  of  the  Act  were  amended 
by  Pub.  L.  93-57,  87  Stat.  140.  effective  .July  6, 
1973,  to  extend  the  Act’s  coverage  to  Canton 
Island. 

(c)  The  provisions  of  the  Act  were  amended 
by  Pub.  L.  94-489.  90  Stat.  2358,  approved 
October  13,  1976,  to  extend  the  Act's  coverage 
to  white  collar  workers.  Accordingly,  the  mini¬ 
mum  wage  protection  of  the  Act  now  extends  to 
all  workers,  both  blue  collar  and  white  collar, 
other  than  persons  employed  in  a  bona  fide 
executive,  administrative,  or  professional  capac¬ 
ity  as  those  terms  are  used  m  the  Fair  Labor 
Standards  Act  and  in  Part  nil  of  Title  29. 
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Pub.  L.  91-  189  accomplished  this  change  by 
addlin’  to  section  2lai(5)  of  the  Act  a  reference 
to  )  L'.S.C  5."32,  which  deals  with  white  collar 
workers,  and  by  amending  the  definition  of 
service  contract  employee  in  section  8(b)  of  the 
Act. 

(d)  Included  in  this  Subpart  A  and  in  Part  6 
of  this  subtitle  are  provisions  to  give  effect  to 
the  amendments  mentioned  in  this  section.  Until 
editorial  revisions  of  other  provisions  of  this  part 
can  be  made  to  conform  to  the  Act  as  amended, 
such  provisions  should  be  read  in  conjunction 
with  the  statutory  amendments  referred  to  in 
this  section. 

(37  FR  25463,  Nov.  30,  1972,  as  amended  at  42  FR 
43064,  Aug.  26,  19771 


Section  4.1b  Definitions  and  use  of  terms 

(a)  As  used  in  this  part,  unless  otherwise 
indicated  by  the  context— 

(1)  “Secretary”  includes  the  Secretary  of 
Labor,  the  Assistant  Secretary'  of  Labor  for 
Employment  Standards,  and  their  authorized 
representatives. 

(2)  “Administrator”  means  the  Administra¬ 
tor  of  the  Wage  and  Hour  Division,  or  hvs 
authorized  representative  as  set  forth  in  this 
part.  In  the  absence  of  the  Wage-Hour  Adminis¬ 
trator,  the  Deputy  Administrator  of  the  Wage 
and  Hour  Division  is  designated  to  act  for  him 
under  this  part.  Except  as  otherwise  provided  in 
this  part,  the  Assistant  Administrator  for  Gov¬ 
ernment  Contract  Wage  Standards  is  the  author¬ 
ized  representative  of  the  Administrator  for  the 
performance  of  functions  relating  to  the  making 
and  effectuation  of  wage  determinations  under 
the  Service  Contract  Act  of  1965,  as  amended, 
and  this  part. 

(3)  “Office  of  Government  Contract  Wage 
Standards"  or  “OGCWS”  means  the  organiza¬ 
tional  unit  in  the  Wage  and  Hour  Division, 
Employment  Standards  Administration,  to 
which  is  assigned  the  performance  of  functions 
of  the  Secretary  under  the  Service  Contract  Act 
of  1965  as  amended. 

(4)  "Contract”  includes  any  contract  subject 
wholly  or  in  part  to  provisions  of  the  Service 
Contract  Act  of  1965  as  amended  and  any 


contract  of  any  tier  thereunder,  i  See  sections 
4.107-4.13  4.) 

(5i  "Contractor”  includes  a  subcontractor 
whose  subcontract  is  subject  to  provisions  of  the 
Act. 

(6)  "Wage  determination"  includes  any  deter¬ 
mination  of  minimum  wage  rates  or  fringe 
benefits  made  pursuant  to  the  provisions  of 
section  2(a)  of  the  Act  for  application  to  the 
employment  in  a  locality  of  any  class  or  classes 
of  service  employees  in  the  performance  of  any 
contract  in  excess  of  $2,500  which  is  subject  to 
the  provisions  of  the  Service  Contract  Act  of 
1965. 

(7)  "Act,”  "Service  Contract  Act."  or  “Serv¬ 
ice  Contract  Act  of  1965"  shall  mean  the 
Service  Contract  Act  of  1965  as  amended,  by 
Public  Law  92-473,  86  Stat.  789,  enacted  and 
effective  October  9,  1972.  Pub.  L.  93-57,  87 
Stat.  140,  effective  July  6,  1973.  and  Pub.  L. 
94-489,  90  Stat.  2358,  effective  October  13. 
1976. 

[37  FR  25468.  Nov.  30,  1972,  as  amended  al  42  FR 
43064,  Aug.  26,  1977, 43  FR  28467,  June  30.  1978  ( 

Section  4.1c  Payment  of  minimum  compensa¬ 
tion  based  on  collectively  bargained  wage 
rates  and  fringe  benefits  applicable  to 
employment  under  predecessor  contract 

(al  Section  4(ci  of  the  Service  Contract  Act 
of  1965  as  amended  provides  special  minimum 
wage  and  fringe  benefit  requirements  applicable 
to  every  contractor  and  subcontractor  under  a 
contract  which  succeeds  a  contract  subjict  to 
the  Act  and  under  which  substantially  the  same 
services  as  under  the  predecessor  contract  .ire 
furnished  for  the  same  location.  Section  4(ci 
provides  that  no  such  contractor  or  subcontrac¬ 
tor  shall  pay  any  employee  employed  on  the 
contract  work  less  than  the  wages  and  fringe 
benelus  provided  for  ir  a  collective  bargaining 
agreement  as  a  resu't  of  arms-iength  negotia¬ 
tions,  to  which  such  service  employees  would 
have  been  entitled  if  they  were  employed  under 
the  predecessor  contract,  including  ao  rued 
wages  end  fringe  benefits  and  any  prospective 
increases  in  wages  and  fringe  benefits  provided 
for  in  such  collective  bargaining  agreement.  If. 
however,  the  Secretary  finds  after  a  hearing  in 
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accordance  with  the  regulations  set  forth  in 
section  4.10  of  this  subpart  that  in  any  of  the 
foregoing  circumstances  such  wages  and  fringe 
benefits  are  substantially  at  variance  with  those 
which  prevail  for  services  of  a  character  similar 
in  the  locality,  the  payment  obligations  of  such 
contractor  or  subcontractor  with  respect  thereto 
shall  not  apply  in  such  circumstances. 

(b)  Pursuant  to  section  4(b)  of  the  Act,  the 
application  of  section  4(c)  is  made  subject  to  the 
following  variation  in  the  circumstances  and 
under  the  conditions  described:  The  wage  rates 
and  fringe  benefits  provided  for  in  any  collective 
bargaining  agreement  applicable  to  the  perform¬ 
ance  of  work  under  the  predecessor  contract 
which  is  consummated  during  the  period  of 
performance  of  such  contract  shall  not  be 
effective  for  purposes  of  the  successor  contract 
under  the  provisions  of  section  4(c)  of  the  Act 
or  under  any  wage  determination  implementing 
such  section  issued  pursuant  to  section  2(a)  of 
the  Act,  if— 

(1)  in  the  case  of  a  successor  contract  for 
which  bids  have  been  invited  by  formal  advertis¬ 
ing  notice  of  the  terms  of  such  new  or  changed 
collective  bargaining  agreement  is  received  by 
the  contracting  agency  less  than  10  days  before 
the  date  set  for  opening  of  bids,  or 

(2)  in  the  case  of  a  successor  contract  to  be 
entered  into  pursuant  to  negotiations,  or  in  the 
case  of  the  execution  of  an  option  or  an 
extension  of  the  initial  contract  term,  such 
notice  of  the  terms  of  such  new  or  changed 
collective  bargaining  agreement  is  received  by 
the  agency  less  than  10  days  before  commence¬ 
ment  of  the  contract; 

(3)  if  under  either  paragraph  (b)(1)  or  (2)  of 
this  section  the  contracting  agency  finds  that 
there  is  not  reasonable  time  still  available  to 
notify  bidders  or  to  incorporate  the  newly 
bargained  wage  rates  and  fringe  benefits  in  the 
successor  contract,  as  the  case  may  be;  and 

(4)  The  10  day  limitation  in  paragraph  (b)(1) 
or  (2)  of  this  section  shall  apply  only  if  the 
contracting  officer  has  given  both  the  incumbent 
(predecessor)  contractor  and  his  employees’ 
collective  bargaining  representative  notification 
at  least  30  days  in  advance  of  any  estimated 
procurement  date,  such  as  issue  of  bid  solicita¬ 
tion,  bid  opening,  date  of  award,  or  the  com¬ 
mencement  date  of  a  contract  resulting  from  a 


negotiation,  option,  or  extension,  as  the  case 
may  be. 

(37  FR  25468,  Nov.  30,  1072,  as  amended  at  41  FR 
5388,  Feb.  6,  1976] 

Section  4.2  Payment  of  minimum  wage  speci¬ 
fied  in  section  6(a)(1)  of  the  Fair  Labor 
Standards  Act  of  1938  under  all  service 
contracts 

Section  2(b)(1)  of  the  Service  Contract  Act  of 
1965  provides  in  effect  that,  regardless  of 
contract  amount,  no  contractor  or  subcon¬ 
tractor  performing  work  under  any  Federal 
contract  the  principal  purpose  of  which  is  to 
furnish  services  through  the  use  of  service 
employees  shall  pay  any  of  his  employees 
engaged  in  such  work  less  than  the  minimum 
wage  specified  in  section  6(a)(1)  of  the  Fair 
Labor  Standards  Act  of  1938,  as  amended 
($2.65  per  hour  beginning  January  1,  1978, 
$2.90  per  hour  beginning  January  1,  1979, 
$3.10  per  hour  beginning  January  1,  1980,  and 
$3.35  per  hour  after  December  31,  1980). 

(  43  FR  1491,  January  10,  1978] 

Section  4.3  Register  of  wage  determinations 

(a)  The  minimum  monetary  wages  and  fringe 
benefits  for  service  employees  which  the  Act 
requires  to  be  specified  in  contracts  and  bid 
specifications  subject  to  section  2(a)  thereof  will 
be  set  forth  in  wage  determinations  issued  by 
the  Administrator  as  an  orderly  series  consti¬ 
tuting  a  register  of  such  minimum  wages  and 
fringe  benefits.  The  register  shall  include,  as 
soon  as  administratively  feasible,  wage  determi¬ 
nations  applicable  to  all  contracts  subject  to 
section  2(a)  of  the  Act,  and  will  include  in  any 
event,  for  the  localities  in  which  services  under 
such  contracts  are  to  be  furnished,  wage  deter¬ 
minations  applicable  to  all  contracts  entered 
into  during  the  following  years  under  which 
more  than  the  stated  number  of  service  em¬ 
ployees  are  to  be  employed:  (1)  Fiscal  year 
ending  June  30,  1973—25;  (2)  ending  June  30, 
1974—20;  (3)  ending  June  30,  1975—15;  (4) 
ending  June  30,  1976—10;  (5)  ending  June  30, 
1977,  and  for  each  fiscal  year  thereafter— 5. 

(b)  Such  wage  determinations  will  set  forth 
for  the  various  classes  of  service  employees  to  be 
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employed  in  furnishing  services  under  such 
contracts  in  the  several  localities,  minimum 
monetary  wage  rates  to  be  paid  and  minimum 
fringe  benefits  to  be  furnished  them  during  the 
periods  when  they  are  engaged  in  the  perform¬ 
ance  of  such  contracts,  including,  where  appro¬ 
priate  under  the  Act,  provisions  for  adjustments 
in  such  minimum  rates  and  benefits  to  lie  placed 
in  effect  under  such  contracts  at  specified  future 
times.  The  wage  rates  and  fringe  benefits  set 
forth  in  such  wage  determinations  shall  be 
determined  in  accordance  with  the  provisions  of 
sections  2(a)  (1),  (2),  and  (5),  4(c)  and  4(d)  of 
the  Act  from  those  prevailing  in  the  locality  for 
such  employees  and  from  pertinent  collective 
bargaining  agreements,  with  due  consideration 
of  the  rates  that  would  be  paid  for  direct 
Federal  employment  of  any  classes  of  such 
employees  whose  wages,  if  federally  employed, 
would  be  determined  as  provided  in  5  U.S.C. 
5341  or  5  U.S.C.  5332.  Unless  otherwise 
specified  in  the  wage  determination,  the  wage 
rates  and  fringe  benefits  so  determined  for  any 
class  of  service  employees  to  be  engaged  in 
furnishing  covered  contract  services  in  a  locality 
shall  be  made  applicable  by  contract  to  all 
service  employees  of  such  class  employed  to 
perform  such  services  in  the  locality  under  any 
contract  subject  to  section  2(a)  of  the  Act  which 
is  entered  into  thereafter  and  before  such 
determination  has  been  rendered  obsolete  by  a 
withdrawal,  modification,  or  supersedure. 

(c )  Wage  determinations  included  in  the  regis¬ 
ter  will  be  available  for  public  inspection  during 
business  hours  at  the  Office  of  Government 
Contract  Wage  Standards,  Wage  and  Hour  Divi¬ 
sion,  Employment  Standards  Administration, 
U.S.  Department  of  Labor,  and  copies  will  be 
made  available  on  request  at  Regional  Offices  of 
the  Wage  and  Hour  Division. 

(37  FR  25469,  November  30,  1972,  as  amended  at  42 
FR  43064,  Aug.  26,  1977;  43  FR  28467,  June  30. 
19781 

Section  4.4  Notice  of  intention  to  make  a 
service  contract 

(a)  Not  less  than  30  days  prior  to  any 
invitation  for  bids,  request  for  proposals,  or 
commencement  of  negotiations  for  any  contract 
exceeding  $2,500  which  may  be  subject  to  the 


Act,  the  contracting  agency  shall  tile  with  the  | 

Office  of  Government  Contract  Wage  Standards, 

Wage  and  Hour  Division.  Employment  Standards 
Administration,  Department  of  Labor,  its  notice 
of  intention  to  make  a  service  contract.  Such 
notice  shall  be  submitted  on  Standard  Form  98, 

Notice  of  Intention  to  Make  a  Service  Contract, 
which  shall  be  completed  in  accordance  with  the 
instructions  provided  and  shall  be  supplemented 
by  the  information  required  under  paragraphs 
(b)  and  (c)  of  this  section.  Supplies  of  Standard 
Form  98  are  available  in  all  GSA  supply  depots 
under  stock  number  7540-926-8972. 

(b)  The  contracting  agency  shall  file  with  its 
Notice  of  Intention  to  Make  a  Sendee  Contract 
(SF-98)  a  statement  in  writing  containing  the 
following  information  concerning  the  service 
employees  expected  by  the  agency  to  be  em¬ 
ployed  by  the  contractor  and  any  subcontrac¬ 
tors  in  performing  the  contract; 

(1)  The  number  of  such  employees  of  all 
classes,  or  a  statement  indicating  whether  such 
number  will  or  will  not  exceed  the  number  for 

which  a  wage  determination  is  mandatory  under  \ 

the  provisions  of  section  4.3(a);  and 

(2)  A  listing  of  those  classes  of  service  em¬ 
ployees  expected  to  be  employed  under  the 
contract  which,  if  employed  by  the  agency, 
would  be  subject  to  the  wage  provisions  of  5 
U.S.C.  5341  or  5  U.S.C.  5332.  together  with  a 
specification  of  the  rates  of  wages  and  fringe 
benefits  that  would  be  paid  by  the  Government 
to  employees  of  each  such  class  if  such  -.latute 
were  applicable  to  them.  (Under  section  2(a)(5) 
of  the  Act  and  section  4.6  the  inclusion  of  such 
a  statement  in  the  service  contract  is  also 
required.) 

(c)  If  the  services  to  be  furnished  under  the 
proposed  contract  will  be  substantially  the  same 
as  services  being  furnished  for  the  same  location 
by  an  incumbent  contractor  whose  contract  the 
proposed  contract  will  succeed,  and  if  such 
incumbent  contractor  is  furnishing  such  services 
through  the  use  of  service  employees  whose 
wage  rates  and  fringe  benefits  are  the  subject  of 
one  or  more  collective  bargaining  agreements, 
the  contracting  agency  shall  file  with  its  Notice 
of  Intention  to  Make  a  Service  Contract  (SF-98) 
a  copy  of  each  such  collective  bargaining  agree¬ 
ment  together  with  any  related  documents 
specifying  the  wage  rates  and  fringe  benefits 
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currently  or  prospectively  payable  under  such 
agreement.  IT  such  services  are  being  furnished 
for  more  than  one  location  and  the  collectively 
bargained  wage  rates  and  fringe  benefits  are 
different  for  different  locations  or  do  not  apply 
for  one  or  more  locations,  the  agency  shall 
identify  the  locations  to  which  such  agreements 
have  application.  In  the  event  that  the  agency 
has  reason  to  believe  that  any  such  collective 
bargaining  agreement  was  not  entered  into  as  a 
result  of  arms-length  negotiations,  a  full  state¬ 
ment  of  the  facts  so  indicating  shall  be  trans¬ 
mitted  with  the  copy  of  such  agreement.  If  the 
agency  has  information  indicating  that  any  such 
collectively  bargained  wage  rates  and  fringe 
benefits  are  substantially  at  variance  with  those 
prevailing  for  services  of  a  similar  character  in 
the  locality,  the  agency  shall  so  advise  the  Office 
of  Government  Contract  Wage  Standards  and,  if 
it  believes  a  hearing  thereon  pursuant  to  section 
4(c)  of  the  Act  is  warranted,  shall  file  its  request 
for  such  hearing  pursuant  to  section  4.10  of  this 
part  at  the  time  of  filing  the  Notice  of  Intention 
to  Make  a  Service  Contract  (Form  SF-98). 

(d)  Any  Standard  Form  98  submitted  by  a 
contracting  agency  without  the  information 
required  under  paragraphs  (b)  and  (c)  of  this 
section  will  be  returned  to  the  agency  for 
further  action. 

(e)  If  exceptional  circumstances  prevent  the 
filing  of  the  notice  of  intention  and  supple¬ 
mental  information  required  by  this  section  on  a 
date  at  least  30  days  prior  to  any  invitation  for 
bids,  request  for  proposals,  or  commencement 
of  negotiations  for  a  proposed  contract  subject 
to  section  2(a)  of  the  Act,  the  notice  shall  be 
submitted  to  the  Office  of  Government  Contract 
Wage  Standards  as  soon  as  practicable  with  a 
detailed  explanation  of  the  special  circumstances 
which  prevented  timely  submission. 

[37  FR  25469.  Nov  30,  1972,  u  anwndsd  at  42  FR 
43064,  Aug.  26,  1977;  43  FR  28467,  Juiw  30,  19781 

Section  4.5  Contract  specification  of  deter¬ 
mined  minimum  wages  and  fringe  benefits 

(a)  Any  contract  agreed  upon  in  excess  of 
$2,500  shall  contain  an  attachment  specifying 
the  minimum  wages  and  fringe  benefits  for 
service  employees  to  be  employed  thereunder,  as 


determined  in  any  applicable  currently  effective 
wage  determination  made  and  included  in  the 
register  as  provided  in  section  4.3,  including  any 
expressed  in  any  document  referred  to  in  sub- 
paragraph  (1)  or  (2)  of  this  paragraph: 

(1)  Any  communication  from  the  Office  of 
Government  Contract  Wage  Standards,  Wage  and 
Hour  Division,  Employment  Standards  Adminis¬ 
tration,  Department  of  Labor,  responsive  to  the 
notice  required  by  section  4.4;  or 

(2)  Any  revision  of  the  register  by  a  wage 
determination  issued  prior  to  the  award  of  the 
contract  or  contracts  which  specifies  minimum 
wage  rates  or  fringe  benefits  for  classes  of  service 
employees  whose  wages  or  fringe  benefits  were 
not  previously  covered  by  wage  determinations 
in  the  register,  or  which  changes  previously 
determined  minimum  wage  rates  and  fringe 
benefits  for  service  employees  employed  on 
covered  contracts  in  the  locality.  However, 
revisions  received  by  the  Federal  agency  later 
than  10  days  before  the  opening  of  bids,  in  the 
case  of  contracts  entered  into  pursuant  to 
competitive  bidding  procedures,  shall  not  be 
effective  if  the  Federal  agency  finds  that  there  is 
not  a  reasonable  time  still  available  to  notify 
bidders  of  the  revision.  In  situations  under 
section  4(c)  of  the  Act,  the  provisions  in  section 
4.1c(b)  apply. 

(b)(1)  The  following  exemptions  from  the 
compensation  requirements  of  section  2(a)  of 
the  Act  apply,  subject  to  the  limitations  set 
forth  in  subparagraphs  (2),  (3)  and  (4)  of  this 
paragraph:  To  avoid  serious  impairment  of  the 
conduct  of  Government  business  it  has  been 
found  necessary  and  proper  to  provide  exemp¬ 
tion  (i)  from  the  determined  wage  and  fringe 
benefits  section  of  the  Act  (section  2(a)  (1 ),  (2)) 
but  not  the  minimum  wage  specified  under 
section  6(a)(1)  of  the  Fair  Labor  Standards  Act 
of  1938,  as  amended  (section  2(b)  of  this  Act), 
of  all  contracts  for  which  no  such  wage  or  fringe 
benefit  has  been  determined  for  any  class  of 
service  employees  to  be  employed  thereunder; 
and  (il)  from  the  fringe  benefits  section  (section 
2(a)  (2))  of  all  contracts  and  of  all  classes  of 
service  employees  employed  thereunder  if  no 
such  benefits  have  been  determined  for  any  such 
class  of  service  employees. 

(2)  The  exemptions  provided  in  subparagraph 
(1)  of  this  paragraph,  which  were  adopted 
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pursuant  to  section  4(b)  of  the  Act  prior  to  its 
amendment  by  Public  Law  92-473,  do  not 
extend  to  undetermined  wages  or  fringe  benefits 
in  contracts  for  which  one  or  more,  but  not  all, 
classes  of  service  employees  are  the  subject  of  an 
applicable  wage  determination.  The  procedure 
for  determination  of  wage  rates  and  fringe 
benefits  for  any  classes  of  service  employees 
engaged  in  performing  such  contracts  whose 
wages  and  fringe  benefits  are  not  specified  in  a 
wage  determination  included  in  the  register  is  set 
forth  in  section  4.6(b). 

(3)  The  exemptions  provided  in  subparagraph 

(1)  of  this  paragraph  do  not  apply  to  any 
contract  for  which  section  10  of  the  Act  as 
amended  and  section  4.3  of  this  part  require  an 
applicable  wage  determination. 

(4)  The  exemptions  provided  in  subparagraph 
(1)  of  this  paragraph  do  not  exempt  any 
contract  from  the  application  of  the  provisions 
of  section  4(c)  of  the  Act  as  amended. 

(c)  If  the  notice  of  intention  required  by 
section  4.4  is  not  filed  with  the  required 
supporting  documents  within  the  time  provided 
in  such  section,  the  contracting  agency  shall 
exercise  any  and  all  of  its  power  that  may  be 
needed  (including,  where  necessary,  its  power  to 
negotiate,  its  power  to  pay  any  necessary  addi¬ 
tional  costs,  and  its  power  under  any  provision 
of  the  contract  authorizing  changes)  to  include 
in  the  contract  any  wage  determinations  com¬ 
municated  to  it  within  30  days  of  the  filing  of 
such  notice  or  of  the  discovery  by  the  Wage  and 
Hour  Division,  Employment  Standards  Adminis¬ 
tration,  U.S.  Department  of  Labor,  of  such 
omission. 

[37  FR  25469,  Not.  30,  1972,  m  amended  at  41  FR 
5388,  Feb.  6,  1976;  43  FR  28467,  June  30,  1978] 

Section  4.6  Labor  standards  clauses  for  Fed¬ 
eral  service  contracts  exceeding  $2,500 

The  clauses  set  forth  in  the  following  para¬ 
graphs  shall  be  included  in  every  contract  (and 
any  bid  specification  therefor)  entered  into  by 
the  United  States  or  the  District  of  Columbia,  in 
.excess  of  $2,500,  the  principal  purpose  of  which 
is  to  furnish  services  through  the  use  of  service 
employees: 

(a)  Service  Contract  Act  of  1965:  This  con¬ 


tract,  to  the  extent  that  it  is  of  the  character  to 
which  the  Service  Contract  Act  of  1965,  as 
amended  (41  U.S.C.  351)  applies,  is  subject  to 
the  following  provisions  and  to  all  other  appli¬ 
cable  provisions  of  the  Act  and  regulations  of 
the  Secretary  of  Labor  thereunder  (this  Part  4). 

(b)(1)  Each  service  employee  employed  in 
the  performance  of  this  contract  by  the  contrac¬ 
tor  or  any  subcontractor  shall  be  paid  not  less 
than  the  minimum  monetary  wage  and  shall  be 
furnished  fringe  benefits  in  accordance  with  the 
wages  and  fringe  benefits  determined  by  the 
Secretary  of  Labor  or  his  authorized  representa¬ 
tive,  as  specified  in  any  attachment  to  this 
contract. 

(2)  If  there  is  such  an  attachment,  any  class 
of  service  employees  which  is  not  listed  therein, 
but  which  is  to  be  employed  under  this  contract, 
shall  be  classified  by  the  contractor  so  as  to 
provide  a  reasonable  relationship  between  such 
classifications  and  those  listed  in  the  attach¬ 
ment,  and  shall  be  paid  such  monetary  wages 
and  furnished  such  fringe  benefits  as  are  deter¬ 
mined  by  agreement  of  the  interested  parties, 
who  shall  be  deemed  to  be  the  contracting 
agency,  the  contractor,  and  the  employees  who 
will  perform  on  the  contract  or  their  representa¬ 
tives.  If  the  interested  parties  do  not  agree  on  a 
classification  or  reclassification  which  is,  in  fact, 
conformable,  the  contracting  officer  shall  sub¬ 
mit  the  question,  together  with  his  recommen¬ 
dation,  to  the  Office  of  Government  Contract 
Wage  Standards,  Wage  and  Hour  Division,  ESA, 
of  the  Department  of  Labor  for  final  determina¬ 
tion.  Failure  to  pay  such  employees  the  compen¬ 
sation  agreed  upon  by  the  interested  parties  or 
finally  determined  by  the  Administrator  or  his 
authorized  representative  shall  be  a  violation  of 
this  contract.  No  employee  engaged  in  perform¬ 
ing  work  on  this  contract  shall  in  any  event  be 
paid  less  than  the  minimum  wage  specified 
under  section  6(a)(1)  of  the  Fair  Labor  Stand¬ 
ards  Act  of  1938,  as  amended. 

(3)  If,  as  authorized  pursuant  to  section  4(d) 
of  the  Service  Contract  Act  of  1965  as  amended, 
the  term  of  this  contract  is  more  than  1  year, 
the  minimum  monetary  wages  and  fringe  bene¬ 
fits  required  to  be  paid  or  furnished  thereunder 
to  service  employees  shall  be  subject  to  adjust¬ 
ment  after  1  year  and  not  less  often  than  once 
every  2  years,  pursuant  to  wage  determinations 
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to  be  issued  by  the  Wage  and  Hour  Division, 
Employment  Standards  Administration  of  the 
Department  of  Labor  as  provided  in  such  Act. 

(c)  The  contractor  or  subcontractor  may 
discharge  the  obligation  to  furnish  fringe  bene¬ 
fits  specified  in  the  attachment  or  determined 
conformably  thereto  by  furnishing  any  equiva¬ 
lent  combinations  of  fringe  benefits,  or  by 
making  equivalent  or  differential  payments  in 
cash  in  accordance  with  the  applicable  rules  set 
forth  in  Subparts  B  and  C  of  this  part,  and  not 
otherwise. 

(d)  (1)  In  the  absence  of  a  minimum  wage 
attachment  for  this  contract,  neither  the  con¬ 
tractor  nor  any  subcontractor  under  this  con¬ 
tract  shall  pay  any  of  his  employees  performing 
work  under  the  contract  (regardless  of  whether 
they  are  service  employees)  less  than  the  mini¬ 
mum  wage  specified  by  section  6(a)  (1)  of  the 
Fair  Labor  Standards  Act  of  1938.  Nothing  in 
this  provision  shall  relieve  the  contractor  or  any 
subcontractor  of  any  other  obligation  under  law 
or  contract  for  the  payment  of  a  higher  wage  to 
any  employee. 

(2)  If  this  contract  succeeds  a  contract,  sub¬ 
ject  to  the  Service  Contract  Act  of  1965  as 
amended,  under  which  substantially  the  same 
services  were  furnished  and  service  employees 
were  paid  wages  and  fringe  benefits  provided  for 
in  a  collective  bargaining  agreement,  then  in  the 
absence  of  a  minimum  wage  attachment  for  this 
contract  neither  the  contractor  nor  any  subcon¬ 
tractor  under  this  contract  shall  pay  any  service 
employee  performing  any  of  the  contract  work 
less  than  the  wages  and  fringe  benefits,  provided 
for  in  such  collective  bargaining  agreements,  to 
which  such  employee  would  be  entitled  if 
employed  under  the  predecessor  contract,  in¬ 
cluding  accrued  wages  and  fringe  benefits  and 
any  prospective  increases  in  wages  and  fringe 
benefits  provided  for  under  such  agreement.  No 
contractor  or  subcontractor  under  this  contract 
may  be  relieved  of  the  foregoing  obligation 
unless  the  limitations  of  section  4.1c(b)  apply  or 
unless  the  Secretary  of  Labor  or  his  authorized 
representative  determines  that  the  collective 
bargaining  agreement  applicable  to  service  em¬ 
ployees  employed  under  the  predecessor  con¬ 
tract  was  not  entered  into  as  a  result  of 
arms-length  negotiations,  or  finds,  after  a  hear¬ 
ing  as  provided  in  Labor  Department  regula¬ 


tions,  29  CFR  4.10  that  the  wages  and  fringe 
benefits  provided  for  in  such  agreement  are 
substantially  at  variance  with  those  which  pre¬ 
vail  for  services  of  a  character  similar  in  the 
locality. 

(e)  The  contractor  and  any  subcontractor 
under  this  contract  shall  notify  each  service 
employee  commencing  work  on  this  contract  of 
the  minimum  monetary  wage  and  any  fringe 
benefits  required  to  be  paid  pursuant  to  this 
contract,  or  shall  post  a  notice  of  such  wages 
and  benefits  in  a  prominent  and  accessible  place 
at  the  worksite,  using  such  poster  as  may  be 
provided  by  the  Department  of  Labor. 

(f)  The  contractor  or  subcontractor  shall  not 
permit  any  part  of  the  services  called  for  by  this 
contract  to  be  performed  in  buildings  or  sur¬ 
roundings  or  under  working  condition  provided 
by  or  under  the  control  or  supervision  of  the 
contractor  or  subcontractor  which  are  unsani¬ 
tary  or  hazardous  or  dangerous  to  the  health  or 
safety  of  service  employees  engaged  to  furnish 
these  services,  and  the  contractor  or  subcon¬ 
tractor  shall  comply  with  the  safety  and  health 
standards  applied  under  Part  1925  of  this 
title. 

(g)  The  contractor  and  each  subcontractor 
performing  work  subject  to  the  Act  shall  make 
and  maintain  for  3  years  from  the  completion  of 
the  work  records  containing  the  information 
specified  in  subparagraphs  (1)  through  (5)  of 
this  paragraph  for  each  employee  subject  to  the 
Act  and  shall  make  them  available  for  inspection 
and  transcription  by  authorized  representatives 
of  the  Wage  and  Hour  Division,  Employment 
Standards  Administration  of  the  U.S.  Depart¬ 
ment  of  Labor. 

(1)  His  name  and  address. 

(2)  His  work  classification  or  classifications, 
rate  or  rates  of  monetary  wages  and  fringe 
benefits  provided,  rate  or  rates  of  fringe  benefit 
payment  in  lieu  thereof,  and  total  daily  and 
weekly  compensation. 

(3)  His  daily  and  weekly  hours  so  worked. 

(4)  Any  deductions,  rebates,  or  refunds  from 
his  total  daily  or  weekly  compensation. 

(5)  A  list  of  monetary  wages  and  fringe 
benefits  for  those  classes  of  service  employees 
not  included  in  the  minimum  wage  attachment 
to  this  contract,  but  for  which  such  wage  rates 
or  fringe  benefits  have  been  determined  by  the 
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interested  parties  or  by  the  Administrator  or  his 
authorized  representative  pursuant  to  the  labor 
standards  clause  in  paragraph  (b)  of  this  section. 
A  copy  of  the  report  required  by  the  clause  in 
paragraph  (k)  (1)  of  this  section  shall  be  deemed 
to  be  such  a  list. 

(h)  The  contracting  officer  shall  withhold  or 
cause  to  be  withheld  from  the  Government 
prime  contractor  under  this  or  any  other  Gov¬ 
ernment  contract  with  the  prime  contractor 
such  sums  as  he,  or  an  appropriate  officer  of  the 
Labor  Department,  decides  may  be  necessary  to 
pay  underpaid  employees.  Additionally,  any 
failure  to  comply  with  the  requirements  of  these 
clauses  relating  to  the  Service  Contract  Act  of 
1965  may  be  grounds  for  termination  of  the 
right  to  proceed  with  the  contract  work.  In  such 
event,  the  Government  may  enter  into  other 
contracts  or  arrangements  for  completion  of  the 
work,  charging  the  contractor  in  default  with 
any  additional  cost. 

f  i)  The  contractor  agrees  to  insert  these 
clauses  relating  to  the  Service  Contract  Act  of 
1965  in  all  subcontracts.  The  term  “contractor" 
as  used  in  these  clauses  in  any  subcontract,  shall 
be  deemed  to  refer  to  the  subcontractor,  except 
in  the  term  “Government  Prime  Contractor." 

(j)(l)  As  used  in  these  clauses  relating  to  the 
Service  Contract  Act  of  1965,  as  amended,  the 
term  “service  employee”  means  any  person 
engaged  in  the  performance  of  a  contract  en¬ 
tered  into  by  the  United  States  and  not  ex¬ 
empted  under  Section  7,  whether  negotiated  or 
advertised,  the  principal  purpose  of  which  is  to 
furnish  services  in  the  United  States  (other  than 
any  person  employed  in  a  bona  fide  executive, 
administrative,  or  professional  capacity,  as  those 
terms  are  defined  in  Part  541  of  Title  29,  Code 
of  Federal  Regulations,  as  of  July  30,  1976,  and 
any  subsequent  revision  of  those  regulations); 
and  shall  include  all  such  persons  regardless  of 
any  contractual  relationship  that  may  be  alleged 
to  exist  between  a  contractor  or  subcontractor 
and  such  persons. 

(2)  The  following  classes  of  service  em¬ 
ployees  expected  to  be  employed  under  the 
contract  with  the  Government  would  be  subject, 
if  employed  by  the  contracting  agency,  to  the 
provisions  of  5  U.S.C.  5341  or  5  U.S.C.  5332 
and  would,  if  so  employed,  be  paid  not  less  than 
the  following  rates  of  wages  and  fringe  benefits: 


Employee  Monelary  wane  fringe 

elate  benefits 


(k) (l)  If  there  is  a  wage  determination  at¬ 
tachment  to  this  contract  and  one  or  more 
classes  of  service  employees  which  are  not  listed 
thereon  are  to  be  employed  under  the  contract, 
the  contractor  shall  report  to  the  contracting 
officer  the  monetary  wages  to  be  paid  and  the 
fringe  benefits  to  be  provided  each  such  class  of 
service  employee.  Such  report  shall  be  made 
promptly  as  soon  as  such  compensation  has  been 
determined  as  provided  in  the  clause  in  para¬ 
graph  (b)  of  this  section. 

(2)  If  wages  to  be  paid  or  fringe  benefits  to 
be  furnished  any  service  employees  employed  by 
the  Government  prime  contractor  or  any  sub¬ 
contractor  under  the  contract  are  provided  for 
in  a  collective  bargaining  agreement  which  is  or 
will  be  effective  during  any  period  in  which  the 
contract  is  being  performed,  the  Government 
prime  contractor  shall  report  such  fact  to  the 
contracting  officer,  together  with  full  informa¬ 
tion  as  to  the  application  and  accrual  of  such 
wages  and  fringe  benefits,  including  any  prospec¬ 
tive  increases,  to  service  employees  engaged  in 
work  on  the  contract,  and  a  copy  of  the 
collective  bargaining  agreement.  Such  report 
shall  be  made  upon  commencing  performance  of 
the  contract,  in  the  case  of  collective  bargaining 
agreements  effective  at  such  time,  and  in  the 
case  of  such  agreements  or  provisions  or  amend¬ 
ments  thereof  effective  at  a  later  time  during  the 
period  of  contract  performance,  such  agree¬ 
ments  shall  be  reported  promptly  after  negotia¬ 
tion  thereof. 

<1)  All  .nterpretations  of  the  Service  Con¬ 
tract  Act  of  1965  expressed  in  Subpart  C  of  this 
part,  are  hereby  incorporated  by  reference  in 
this  contract. 

(m)  These  clauses  relating  to  the  Service 
Contract  Act  of  1965  shall  not  apply  to  the 
following: 

(l)  Any  contract  of  the  United  States  or 
District  of  Columbia  for  construction,  alteration 
and/or  repair,  including  painting  and  decorating 
of  public  buildings  or  public  works; 
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(2)  Any  work  required  to  be  done  in  accord¬ 
ance  with  the  provisions  of  the  Walsh-Healey 
Public  Contracts  Act  (49  Stat.  20361; 

(3)  Any  contract  for  the  carriage  of  freight  or 
personnel  by  vessel,  airplane,  bus,  truck,  express, 
ri.ilway  line,  or  oil  or  gas  pipeline  where  pub¬ 
lished  tariff  rates  are  in  effect,  or  where  such 
carriage  is  subject  to  rates  covered  by  section  22 
of  the  Interstate  Commerce  Act; 

(4)  Any  contract  for  the  furnishing  of  serv¬ 
ices  by  radio,  telephone,  telegraph,  or  cable 
companies,  subject  to  the  Communications  Act 
of  1934; 

(5)  Any  contract  for  public  utility  services, 
including  electric  light  and  power,  water,  steam, 
and  gas; 

(6)  Any  employment  contract  providing  for 
direct  services  to  a  Federal  agency  by  an 
individual  or  individuals; 

(7)  Any  contract  with  the  Post  Office  De¬ 
partment,  the  principal  purpose  of  which  is  the 
operation  of  postal  contract  stations. 

(8)  Any  services  to  be  furnished  outside  the 
United  States.  For  geographic  purposes,  the 
“United  States”  is  defined  in  section  8(d)  of  the 
Service  Contract  Act  to  include  any  State  of  the 
United  States,  the  District  of  Columbia,  Puerto 
Rico,  the  Virgin  Islands,  Outer  Continental  Shelf 
Lands  as  defined  in  the  Outer  Continental  Shelf 
Lands  Act,  American  Samoa,  Guam,  Wake  Is¬ 
land,  Eniwetok  Atoll,  Kwajelein  Atoll,  Johnston 
Island  and  Canton  Island.  It  does  not  include 
any  other  territory  under  the  jurisdiction  of  the 
United  States  or  any  U.S.  base  or  possession 
within  a  foreign  country. 

(9)  Any  of  the  following  contracts  exempted 
from  all  provisions  of  the  Service  Contract  Act 
of  1965,  pursuant  to  section  4(b)  of  the  Act, 
which  exemptions  the  Secretary  of  Labor,  prior 
to  amendment  of  such  section  by  Public  Law 
92-473,  found  to  be  necessary  and  proper  in  the 
public  interest  or  to  avoid  serious  impairment  of 
the  conduct  of  Government  business: 

(i)  Contracts  entered  into  by  the  United 
States  with  common  carriers  for  the  carriage  of 
mail  by  rail,  air  (except  air  star  routes),  bus,  and 
ocean  vessel,  where  such  carriage  is  performed 
on  regularly  scheduled  runs  of  the  trains,  air¬ 
planes,  buses,  and  vessels  over  regularly  estab¬ 
lished  routes  and  accounts  for  an  insubstantial 
portion  of  the  revenue  therefrom; 


(ii)  Any  contract  entered  into  by  the  U.S. 
Postal  Service  with  an  individual  owner-operator 
for  mail  service  where  it  is  not  contemplated  at 
the  time  the  contract  is  made  that  such  owner- 
operator  will  hire  any  service  employee  to 
perform  the  services  under  the  contract  except 
for  short  periods  of  vacation  time  or  for  unex¬ 
pected  contingencies  or  emergency  situations 
such  as  illness  or  accident. 

(n)  Notwithstanding  any  of  the  clauses  in 
paragraphs  (b)  through  (1)  of  this  section, 
relating  to  the  Service  Contract  Act  of  1965,  the 
following  employees  may  be  employed  in  ac¬ 
cordance  with  the  following  variations,  toler¬ 
ances,  and  exemptions,  which  the  Secretary  of 
Labor,  pursuant  to  section  4(b)  of  the  Act  prior 
to  its  amendment  by  Public  Law  92-473,  found 
to  be  necessary  and  proper  in  the  public  interest 
or  to  avoid  serious  impairment  of  the  conduct  of 
Government  business: 

( 1 )  ( i)  Apprentices,  student-learners,  and 
workers  whose  earning  capacity  is  impaired  by 
age,  physical,  or  mental  deficiency  or  injury  may 
be  employed  at  wages  lower  than  the  minimum 
wages  otherwise  required  by  section  2(a)  (1)  or 
2(b)  (1)  of  the  Service  Contract  Act  of  1965, 
without  diminishing  any  fringe  benefits  or  cash 
payments  in  lieu  thereof  required  under  section 
2(a)  (2)  of  that  Act,  in  accordance  with  the 
procedures  prescribed  for  the  employment  of 
apprentices,  student-learners,  handicapped  per¬ 
sons,  and  handicapped  clients  of  sheltered  work¬ 
shops  under  section  14  of  the  Fair  Labor 
Standards  Act  of  1938,  in  the  regulations  issued 
by  the  Administrator  (Parts  520,  521,  524,  and 
525  of  this  title). 

(ii)  The  Administrator  will  issue  certificates 
under  the  Service  Contract  Act  of  1965  for  the 
employment  of  apprentices,  student-learners, 
handicapped  persons,  or  handicapped  clients  of 
sheltered  workshops  not  subject  to  the  Fair 
Labor  Standards  Act  of  1938.  or  subject  to 
different  minimum  rates  of  pay  under  the  two 
acts,  authorizing  appropriate  rates  of  minimum 
wages  (but  without  changing  requirements  con¬ 
cerning  fringe  benefits  or  supplementary  cash 
payments  in  lieu  thereof),  applying  procedures 
prescribed  by  the  applicable  regulations  issued 
under  the  Fair  Labor  Standards  Act  of  1938 
(Parts  520,  521,  524,  and  525  of  this  title). 

(iii)  The  Administrator  will  also  withdraw, 
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annul,  or  cancel  such  certificates  in  accordance 
with  the  regulations  in  Parts  525  and  528  of 
Title  29  of  the  Code  of  Federal  Regulations. 

(2)  An  employee  engaged  in  an  occupation  in 
which  he  customarily  and  regularly  receives 
more  than  $20  a  month  in  tips  ($30  a  month  on 
and  after  January  1,  1978)  may  have  the 
amount  of  his  tips  credited  by  his  employer 
against  the  minimum  wage  required  by  section 
2(a)(1)  or  section  2(b)(1)  of  the  Act,  in 
accordance  with  the  regulations  in  Part  531  of 
this  title:  Provided ,  however.  That  the  amount 
of  such  credit  may  not  exceed  $1,325  per  hour 
beginning  January  1,  1978,  $1,305  per  hour 
beginning  January  1,  1979,  $1.24  per  hour 
beginning  January  1,  1980  and  $1.34  per  hour 
after  December  31,  1980.  If  the  employer  pays 
in  full  cents  the  $1,325  figure  must  be  rounded 
down  to  $1.32  and  the  $1,305  figure  to  $1.30. 

If  the  employer  rounded  the  figures  upward 
he  would  be  claiming  a  credit  of  a  higher 
percentage  than  is  authorized  by  law. 

[37  FR  25470,  Nov.  30,  1972,  a*  amended  at  39  FR 
14943,  Apr.  29.  1974;  41  FR  5388,  Feb.  6,  1976;  42 
FR  43064,  Aug.  26,  1977;  43  FR  1491,  Jan.  10,  1978; 
43  FR  28467.  June  30.  1978] 


Section  4.7  Labor  standards  clause  for  Federal 
service  contracts  not  exceeding  $2,500 

Every  contract  with  the  Federal  Government 
which  is  not  in  excess  of  $2,500  but  has  as  its 
principal  purpose  the  furnishing  of  services 
through  the  use  of  service  employees  shall 
contain  the  following  clause: 

Service  Contract  Act  of  1 965.  Except  to  the 
extent  that  an  exemption,  variation  or  tolerance 
would  apply  pursuant  to  29  CFR  4.6  if  this  were 
a  contract  in  excess  of  $2,500,  the  contractor 
and  any  subcontractor  hereunder  shall  pay  all  of 
his  employees  engaged  in  performing  work  on 
the  contract  not  less  than  the  minimum  wage 
specified  under  section  6(a)(1)  of  the  Fair 
Labor  Standards  Act  of  1938,  as  amended.  All 
regulations  and  interpretations  of  the  Service 
Contract  Act  of  1965  expressed  in  29  CFR  Part 
4  are  hereby  incorporated  by  reference  in  this 
contract. 

[37  FR  25472,  Nov.  30,  1972] 


Section  4.8  Notice  of  awards 

Whenever  an  agency  of  the  United  States  or 
the  District  of  Columbia  shall  award  a  contract 
which  may  be  in  excess  of  $2,500  subject  to  the 
Act,  it  shall  furnish  the  Office  of  Government 
Contract  Wage  Standards,  Wage  and  Hour  Divi¬ 
sion,  ESA,  an  original  and  one  copy  of  Standard 
Form  99,  Notice  of  Award  of  Contract.  The 
form  shall  be  completed  as  follows: 

(a)  Items  1  through  7  and  12  and  13: 
Self-explanatory; 

(b)  Item  8:  Enter  the  notation  “Service 
Contract  Act  of  1965;” 

(c)  Item  9:  Leave  blank; 

(d)  Item  10:  (1)  Enter  the  notation  “Major 
Category,”  and  indicate  beside  this  entry  the 
general  service  area  into  which  the  contract  falls 
(e.g.,  food  services,  grounds  maintenance,  com¬ 
puter  services,  installation  or  facility  support 
services,  custodial-janitorial  service,  garbage  col¬ 
lection,  insect  and  rodent  control,  laundry  and 
drycleaning  services),  and  (2)  enter  the  heading 
“Detailed  Description,”  and  following  this  entry 
set  forth  a  detailed  description  of  the  services  to 
be  performed;  and 

(e)  Item  11:  Enter  the  dollar  amount  of  the 
contract,  or  the  estimated  dollar  value  with  the 
notation  “estimated”  (if  the  exact  amount  is  not 
known).  If  neither  the  exact  nor  the  estimated 
dollar  value  is  known,  enter  “indefinite,”  or 

"not  to  exceed  $ _ .”  Supplies  of 

Standard  Form  99  are  available  in  all  GSA  sup¬ 
ply  depots  under  stock  number  7540-634-4049. 

[37  FR  25472,  Nov.  30,  1972,  as  amended  at  43  FR 
28467,  June  30,  1978] 


HEARINGS  PURSUANT  TO  SECTION  4(C)  OF 
THE  ACT 

Section  4.10  Provisions  for  hearing 

(a)  Statutory  provisions.  Under  section  4(c) 
of  the  Act,  and  under  wage  determinations  made 
as  provided  in  section  2(a)(1)  and  (2)  of  the  Act, 
contractors  and  subcontractors  performing  cer¬ 
tain  contracts  subject  to  the  Act  may  be  obliged 
to  pay  to  service  employees  employed  on  the 
contract  work  wages  and  fringe  benefits  not  less 
than  those  to  which  they  would  be  entitled  if 
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they  were  employed  on  like  work  under  a 
predecessor  contract  for  which  the  wages  and 
fringe  benefits  of  service  employees  were  gov¬ 
erned  by  a  collective  bargaining  agreement.  (See 
sections  4.1a,  4.1c,  4.3(b),  4.6(b),  4.6(d)  (2).) 
Section  4(c)  provides,  however,  that  “such 
obligations  shall  not  apply  if  the  Secretary  finds 
after  a  hearing  in  accordance  with  regulations 
adopted  by  the  Secretary  that  such  wages  and 
fringe  benefits  are  substantially  at  variance  with 
those  which  prevail  for  services  of  a  character 
similar  in  the  locality.” 

(b)  Prerequisites  for  hearing.  (1)  No  hearing 
on  the  issue  whether  monetary  wage  rates  and 
fringe  benefits  otherwise  payable  to  service 
employees  by  virtue  of  the  provisions  of  section 
4(c)  of  the  Act  are  substantially  at  variance  with 
those  which  prevail  for  services  of  a  character 
similar  in  the  locality  will  be  provided  unless  it 
appears  from  information  available  to  the  Ad¬ 
ministrator  or  submitted  with  a  request  for  such 
a  hearing  that  evidence  showing,  prima  facie, 
that  such  a  substantial  variance  exists  will  be 
presented. 

(2)  When  it  appears  from  the  information 
available  to  him  or  submitted  with  such  a 
request  that  such  evidence  sufficient  to  warrant 
an  administrative  determination  of  the  issue  will 
be  presented,  the  Administrator  on  his  own 
motion  or  on  application  of  any  person  affected 
may  by  order  refer  the  issue  to  a  hearing  officer 
for  final  determination  in  a  proceeding  held  as 
provided  in  this  section.  As  provided  in  section 
4(a)  of  the  Act,  the  provisions  of  sections  4  and 
5  of  the  Walsh-Healey  Public  Contracts  Act  (41 
U.S.C.  38,  39)  shall  be  applicable  to  such 
proceeding. 

(3)  The  Administrator  shall  designate  as  hear¬ 
ing  officer  for  a  proceeding  under  this  section  an 
administrative  law  judge  assigned  for  the  pur¬ 
pose  by  the  Chief  Administrative  Law  Judge  of 
the  Department. 

(4)  A  request  for  a  hearing  under  this  section 
may  be  made  by  the  contracting  agency  or  other 
person  affected  or  interested  including  contrac¬ 
tors  or  prospective  contractors  and  associations 
of  contractors,  representatives  of  employees  or 
their  unions,  and  other  interested  governmental 
agencies.  Such  a  request  must  be  submitted  in 
writing  to  the  Office  of  Government  Contract 
Wage  Standards,  Wage  and  Hour  Division,  Em¬ 


ployment  Standards  Administration,  Depart¬ 
ment  of  Labor,  Washington,  D.C.  20210  for  the 
attention  of  the  Administrator,  and  must  de¬ 
scribe  the  evidence  on  which  the  applicant  relies 
to  show  a  substantial  variance  between  the 
collectively  bargained  rates  or  fringe  benefits  in 
question  and  the  wages  and  fringe  benefits 
prevailing  for  services  of  a  similar  character  in 
the  locality.  If  the  information  prerequisite  for 
hearing  as  described  in  subparagraph  (1)  of  this 
paragraph  is  not  submitted  with  the  request,  the 
Administrator  may  deny  the  request  or  request 
supplementary  information,  in  his  discretion.  No 
particular  form  for  submission  of  a  request 
under  this  section  is  prescribed. 

(5)  Pursuant  to  section  4(b)  of  the  Act. 
requests  for  a  hearing  shall  not  be  considered 
unless  received  as  specified  below  except  in 
those  situations  where  the  Administrator  deter¬ 
mines  that  extraordinary  circumstances  exist: 

(1)  for  advertised  contracts,  prior  to  ten  days 
before  the  award  of  the  contract; 

(ii)  for  negotiated  contracts  and  for  contracts 
with  provisions  extending  the  initial  term  by 
option,  prior  to  the  commencement  date  of  the 
contract  or  the  follow-up  option  period,  as  the 
case  may  be. 

(c)  Opportunity  to  be  heard.  (1)  In  any 
proceeding  under  this  section  opportunity  to  be 
heard  will  be  afforded  to  persons  who  may  be 
affected  by  determination  of  the  issue,  including 
the  agency  whose  contract  is  involved,  any 
contractor  or  subcontractor  performing  on  such 
contract  or  known  to  be  desirous  of  bidding 
thereon  or  performing  services  thereunder,  any 
unions  or  other  authorized  representatives  of 
service  employees  employed  or  who  may  be 
expected  to  be  employed  by  such  a  contractor 
or  subcontractor  on  the  contract  work,  and  any 
other  known  interested  persons.  Such  oppor¬ 
tunity  will  be  afforded  at  the  earliest  possible 
time  after  referral  to  the  hearing  officer  and  the 
proceeding  will  be  expedited  to  completion  and 
a  final  determination  made  on  the  issue  as  soon 
as  possible  thereafter. 

(2)  Upon  referral  of  the  issue  to  the  hearing 
officer  by  the  Administrator,  written  notice 
shall  be  given  to  the  persons  who  may  be 
affected  by  the  determination  (see  subparagraph 
(1)  of  this  paragraph)  specifying  a  place  where 
and  a  period  (not  less  than  5  and  not  more  than 
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10  days)  within  which  they  may  submit  in 
writing  any  factual  evidence,  data,  views,  or 
arguments  on  the  issue  which  they  desire  to  have 
considered  by  the  hearing  officer.  Such  notice 
shall  also  make  provision  for  furnishing  copies  of 
such  documents  to  all  parties  and  specify  reason¬ 
able  but  expeditious  time  limits,  not  more  than 
10  days  in  the  absence  of  exceptional  circum¬ 
stances,  within  which  each  of  the  interested 
persons  may  thereafter  review  and  respond,  if 
desired,  in  writing  to  any  matter  submitted  by 
the  others.  Such  notice  shall,  whenever  practi¬ 
cable,  be  included  in  the  Administrator’s  order 
referring  the  matter  to  the  hearing  officer,  and  if 
not  so  included  shall  be  given  by  the  hearing 
officer  promptly  upon  his  assignment  to  the 
case.  The  order  and  notice  shall  be  served  upon 
the  persons  interested  by  certified  mail  or  in 
such  other  manner  as  will  provide  record  proof 
or  acknowledgment  of  receipt  by  such  persons. 

(3)  Upon  completion  of  the  period  for  review 
and  comment  by  interested  persons  on  matter 
submitted  by  other  interested  persons  the  hear¬ 
ing  officer  shall  forthwith  review,  with  such 
assistance  as  may  be  made  available  by  the 
Administrator,  all  material  submitted  and,  after 
evaluating  the  same,  shall  make  a  tentative 
determination  on  the  issue.  Prompt  notice  in 
writing  of  his  tentative  determination  shall  be 
given  to  all  parties  who  have  submitted  matter 
for  consideration  or  have  otherwise  made  known 
their  interest.  Such  notice  shall  set  an  early  date 
and  a  place  at  which  such  parties  may  appear 
before  the  hearing  officer  for  resolution  on  an 
informal  basis  or  through  agreement,  if  possible, 
of  any  areas  of  conflict  between  them  which 
may  appear  from  the  materials  presented  to  the 
hearing  officer,  and  for  agreement,  if  possible,  or 
for  decision  by  the  hearing  officer  as  to  the 
scope  and  nature  of  any  further  hearing  that 
may  be  required  for  the  presentation  by  any 
party  of  evidence  and  argument  on  issues  that 
cannot  be  resolved  by  the  hearing  officer  with 
agreement  of  the  parties.  Service  of  the  notice 
on  the  parties  shall  be  made  as  provided  in 
subparagraph  (2)  of  this  paragraph.  All  proce¬ 
dure  set  forth  in  this  subparagraph  (3),  including 
hearing  of  the  parties  informally  pursuant  to 
such  notice,  shall  be  completed  not  less  than 
10  days  after  the  final  date  for  submission 
of  materials  in  writing  by  the  parties  as  pro¬ 
vided  under  subparagraph  (2)  of  this  para- 
graph. 


(4)  If  as  a  result  of  the  informal  hearing 
provided  as  set  forth  in  subparagraph  (3)  of  this 
paragraph  there  is  agreement  among  the  parties 
that  no  further  hearing  is  necessary  to  supple¬ 
ment  the  written  evidence  and  the  views  and 
arguments  that  have  been  presented  to  the 
hearing  officer  the  hearing  officer  shall  forth¬ 
with  render  his  final  decision. 

(5)  If  as  a  result  of  the  informal  hearing 
provided  as  set  forth  in  subparagraph  (3)  of  this 
paragraph  a  further  hearing,  limited  to  matters 
remaining  in  controversy  among  the  parties  or  to 
the  presentation  of  other  evidence  deemed 
necessary  by  parties  to  a  fair  hearing  of  their 
contentions,  is  ordered  by  the  hearing  officer,  he 
shall  set  a  place  and  an  early  time  therefor,  not 
later  than  5  days  after  the  date  of  such  informal 
hearing,  and,  after  consultation  with  the  parties, 
set  reasonable  guidelines  and  limitations  for  the 
presentations  to  be  made  at  the  hearing  which 
will  serve  to  expedite  the  proceeding  to  the 
extent  possible  consistent  with  adequate  oppor¬ 
tunity  for  the  parties  to  be  heard.  At  any  such 
hearing  there  shall  be  a  minimum  of  formality  in 
the  proceeding  consistent  with  orderly  proce¬ 
dure.  The  hearing  officer  may,  to  the  extent 
appropriate,  conduct  the  hearing  in  accordance 
with  procedures  prescribed  in  Part  6  of  this 
Subtitle  A,  and  may  exercise  the  powers  of  a 
hearing  officer  as  set  forth  therein.  If  oral 
testimony  is  presented,  it  shall  be  stenographi- 
cally  reported  and  a  transcript  thereof  filed, 
together  with  all  written  materials  submitted 
and  orders  and  notices  issued  in  the  proceeding 
(with  evidence  of  service  thereof),  in  a  case  file 
which  shall  constitute  the  hearing  record.  The 
hearing  officer  shall  promptly  and  not  more 
than  5  days  after  completion  of  the  hearing 
under  this  paragraph,  render  his  decision. 

(d)  Decision  of  hearing  officer.  The  hearing 
officer  shall  render  a  decision  as  provided  in 
paragraph  (c)  (4)  or  (5)  of  this  section  based  on 
findings  of  fact  set  forth  in  the  decision,  which 
shall  have  the  finality  accorded  to  a  decision  of 
the  Secretary  under  the  provisions  of  41  U.S.C. 
39.  Such  decision  shall  be  filed  with  the  case 
record  and  copies  shall  be  transmitted  promptly 
to  the  parties  and  to  the  Administrator,  who 
shall  cause  to  be  issued  any  necessary  wage 
determinations  in  conformance  thereto. 

[37  FR  25472,  Nov.  30,  1972,  a*  amended  at  41  FR 
5388,  Feb.  6,  1976;  43  FR  28467,  June  30,  1978  | 
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Sl'IiPAIlT  B-EQl'IVALENTS  OF  DETERMINED  FRINGE  BENEFITS 


Section  I  ■'< :  i)i  .charging  fringe  benefit  obliga¬ 
tion.'  b\  equivalent  methods 

Si-ctiot  aii2>  of  the  Act,  which  provides 
for  trim;"  n.  ia  liis  :)iat  art*  separate  from  and 
additional  so  ine  monetary  compensation  re¬ 
quired  under  section  2(a)  (1),  permits  an  em- 
pl<  yer  m  di-.v  in.r;;e  his  obligation  to  provide  the 
specified  fringe  benefits  by  furnishing  any  equiv¬ 
alent  combinations  of  "bona  fide”  fringe  bene¬ 
fits  or  by  making  equivalent  or  differential 
payments  m  dish.  However,  credit  for  such 
payments  is  limited  to  the  employer's  fringe 
benefit  obligations  under  section  2(a)  (2),  since 
the  Act  does  not  authorize  any  part  of  the 
monetary  wa>>t>  required  by  section  2(a)  (1)  and 
specified  m  iho  wage  determination  and  the 
contract,  lo  l><*  offset  by  the  fringe  benefit 
payments  or  equivalents  which  are  furnished  or 
paid  pursuant  to  section  2(a)  (2). 

Section  -1.52  Equivalent  fringe  benefits 

Under  this  \ct.  fringe  benefit  obligations  may 
be  dischargee,  by  furnishing,  in  Ueu  of  those 
fringe  benefits  determined  by  the  Secretary  and 
specified  m  lit.*  contract,  other  bona  fide  fringe 
btnefits  uhicn  the  contractor  or  subcontractor 
is  not  required  by  statute  to  provide,  or  any 
combination  of  such  bona  fide  fringe  benefits: 
Provided,  i’bi.i  they  ore  “equivalent”  in  terms  of 
monetary  tot  lo  the  employer.  Thus,  if  an 
applicable  determination  specifies  that  10  cents 
per  hour  .>  to  be  paid  into  a  pension  fund,  this 
fringe  benefit  obligation  will  be  deemed  to  be 
met  if  instead,  hospitalization  benefits  costing 
not  less  than  10  cents  per  hour  are  provided. 
The  same  obligation  will  be  met  if  hospitaliza¬ 
tion  bem  f. is  costing  5  cents  an  hour  and  holiday 
pay  equal  lo  o  cents  an  hour  in  cash  are  pro¬ 
vided.  No  benefit  required  to  be  furnished  the 
employee  by  any  other  law,  such  as  workers’ 
com|iensation,  may  be  credited  toward  satisfy¬ 
ing  the  fringe  benefit  requirements  of  the  Act. 

[33  FR  9880,  July  10,  1968.  as  amended  at  43  FR 
28467,  June  30,  1978  | 


Section  4.53  Cash  equivalents 

(a)  Fringe  benefit  obligations  may  be  dis¬ 
charged  by  paying,  in  addition  to  the  monetary 
wage  required,  a  cash  amount  per  hour  in  lieu  of 
the  specified  fringe  benefits  provided  such 
amount  is  equivalent  to  the  cost  of  the  fringe 
benefits  required.  If,  for  example,  an  employee’s 
monetary  rate  under  an  applicable  deter¬ 
mination  is  $3.50  an  hour,  and  the  fringe 
benefits  to  be  furnished  are  hospitalization 
benefits  costing  10  cents  an  hour  and  retire¬ 
ment  benefits  costing  10  cents  an  hour,  the 
fringe  benefit  obligation  is  discharged  if 
instead  of  furnishing  the  required  fringe 
benefits  the  employer  pays  the  employee,  in 
cash,  20  cents  per  hour  as  the  cash  equiva¬ 
lent  of  the  fringe  benefits  in  addition  to  the 
$3.50  per  hour  required  under  the  applicable 
wage  determination. 

(b)  The  hourly  cash  equivalent  of  those 
fringe  benefits  which  are  not  listed  in  the 
applicable  determination  in  terms  of  hourly  cash 
amount  may  be  obtained  by  mathematical  com¬ 
putation  through  the  use  of  pertinent  factors 
such  as  the  monetary  wages  paid  the  employee 
and  the  hours  of  work  attributable  to  the 
period,  if  any,  by  which  fringe  benefits  are 
measured  in  the  determination.  If  the  em¬ 
ployee’s  regular  rate  of  pay  is  greater  than  the 
minimum  monetary  wage  specified  in  the  wage 
determination  and  the  contract,  the  former 
should  be  used  for  this  computation,  and  if  the 
fringe  benefit  determination  does  not  specify 
any  daily  or  weekly  hours  of  work  by  which 
benefits  should  be  measured,  a  standard  8-hour 
day  and  40-hour  week  will  be  considered  appli¬ 
cable.  The  application  of  these  rules  in  typical 
situations  is  illustrated  in  paragraphs  (c),  (d), 
and  (e)  of  this  section. 

(c)  Where  fringe  benefits  are  stated  as  a 
percentage  of  the  monetary  rate,  the  hourly  cash 
equivalent  is  determined  by  multiplying  the 
stated  percentage  by  the  employee’s  regular  or 
basic  rate  of  pay.  For  example,  if  the  determi¬ 
nation  calls  for  a  5  percent  pension  fund 
payment,  and  the  employee  is  paid  a  monetary 
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rate  of  $3.50  an  hour,  or  if  he  earns  $3.50  an 
hour  on  a  piece-work  basis  in  a  particular 
workweek,  die  cash  equivalent  of  that  payment 
would  be  171'.'  cents  an  hour. 

(d)  If  the  determination  lists  a  particular 
fringe  benefit  in  such  terms  as  $25  a  year,  or  as 
$2  a  week,  the  hourly  cash  equivalent  is  deter¬ 
mined  by  dividing  the  amount  stated  in  the 
determination  by  the  number  of  working  hours 
to  which  the  amount  is  attributable.  For  ex¬ 
ample,  if  a  determination  lists  a  fringe  benefit  as 
“pension— $2  a  week,”  and  does  not  specify 
weekly  hours,  the  hourly  cash  equivalent  is  5 
cents  per  hour,  i.e.,  $2  divided  by  40,  the 
number  of  standard  working  hours  in  a  week. 

(e)  In  determining  the  hourly  cash  equivalent 
of  those  fringe  benefits  which  are  not  listed  in  a 
determination  in  terms  of  hourly  cash  amount, 
but  are  stated,  for  example,  as  “six  paid  holidays 
per  year”  or  “1-week  paid  vacation,”  the  em¬ 
ployee’s  hourly  monetary  rate  of  pay  is  multi¬ 
plied  by  the  number  of  hours  making  up  the 
paid  holidays  or  vacation.  Unless  the  hours 
contemplated  in  the  fringe  benefit  are  specified 
in  the  determination,  a  standard  8-hour  and 
40-hour  week  will  be  considered  applicable.  The 
total  annual  cost  so  determined  will  be  divided 
by  2,080,  the  typical  number  of  nonovertime 
hours  in  a  year  of  work,  to  arrive  at  the  hourly 
cash  equivalent.  To  illustrate,  if  a  particular 
determination  lists  as  a  fringe  benefit  “six  paid 
holidays  per  year,”  and  the  employee’s  hourly 
rate  of  pay  is  $3.50,  the  $3.50  is  multiplied  by 
48  (6  days  of  8  hours  each)  and  the  result, 
$168.00,  is  then  divided  by  2,080  to  arrive  at 
the  hourly  cash  equivalent,  $0.0808  an  hour. 
Similarly,  where  a  determination  requires  1- 
week’s  paid  vacation  during  the  year,  a  compu¬ 
tation  of  this  kind  for  a  short  term  employee 
who  does  not  receive  the  vacation  with  pay 
would  be  necessary  to  determine  the  cash 
equivalent  payment  to  which  he  is  entitled  for 
the  proportionate  part  of  the  vacation  earned 
during  his  period  of  employment. 

(43  FR  1491,  Jan.  10,  1978) 

Section  4.54  Combination  of  equivalent  fringe 
benefits  and  cash  payments 

Fringe  benefit  obligations  may  be  discharged 
by  furnishing  any  combination  of  cash  or  fringe 


benefits  as  illustrated  in  sections  4.52  and  4.53, 
in  amounts  the  total  of  which  is  equivalent, 
under  the  rules  there  stated,  to  the  determined 
fringe  benefits  specified  in  the  contract. 

Section  4.55  Effect  of  equivalents  in  comput¬ 
ing  overtime  pay 

The  Act  (section  6)  excludes  from  the  regular 
or  basic  hourly  rate  of  an  employee,  for  pur¬ 
poses  of  determining  the  overtime  pay  to  which 
he  is  entitled  under  any  other  Federal  law,  those 
fringe  benefit  payments  computed  under  the 
Act  which  are  excluded  from  the  regular  rate 
under  the  Fair  Labor  Standards  Act  by  provi¬ 
sions  of  section  7(e)  of  that  Act  (29  U.S.C. 
207(e)).  Fringe  benefit  payments  which  qualify 
for  such  exclusion  are  described  in  Subpart  C  of 
Part  778  of  this  title.  When  such  fringe  benefits 
have  been  determined  by  the  Secretary  to  be 
prevailing  for  service  employees  in  the  locality 
and  are  specified  in  the  contract  to  be  furnished 
to  service  employees  engaged  in  its  performance, 
the  right  to  compute  overtime  pay  in  accordance 
with  the  above  rule  is  not  lost  to  a  contractor  or 
subcontractor  because  he  discharges  his  obliga¬ 
tion  under  this  Act  to  furnish  such  fringe 
benefits  through  alternative  equivalents  as  pro¬ 
vided  in  this  Subpart  B.  If  he  furnishes  equiva¬ 
lent  benefits  or  makes  cash  payments,  or  both, 
to  such  an  employee  as  authorized  herein,  the 
amounts  thereof,  to  the  extent  that  they  operate 
to  discharge  the  employer's  obligation  to  furnish 
such  specified  fringe  benefits,  may  be  excluded 
pursuant  to  this  Act  from  the  employee’s  regular 
or  basic  rate  of  pay  in  computing  any  overtime 
pay  due  the  employee  under  any  other  Federal 
law.  It  is  not  necessary  to  consider  in  such  a  case 
whether  such  amounts  would  themselves  be 
excludable  under  section  7(e)  of  the  Fair  Labor 
Standards  Act.  No  such  exclusion  can  operate, 
however,  to  reduce  an  employee’s  regular  or 
basic  rate  of  pay  below  the  monetae?  wage  rate 
specified  as  his  minimum  wage  rate  under 
section  2(a)(1)  or  2(b)  of  this  Act  or  under 
other  law  or  by  employment  contract.  The 
application  of  the  rules  set  out  in  the  regulations 
in  this  part  will  be  considered  and  illustrated  in 
the  rulings  and  interpretations  on  applications  of 
this  Act. 
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SUBPART  C— APPLICATION  OF  THE  McNAMARA-O’HARA  SERVICE  CONTRACT  ACT 


INTRODUCTORY 

Section  4.101  Official  rulings  and  interpreta¬ 
tions  in  this  subpart 

The  purpose  of  this  subpart  is  to  provide, 
pursuant  to  the  authority  cited  in  section  4.104, 
official  rulings  and  interpretations  and  respect 
to  the  application  of  the  McNamara-O’Hara 
Service  Contract  Act  for  the  guidance  of  the 
agencies  of  the  United  States  and  the  District  of 
Columbia  which  may  enter  into  and  administer 
contracts  subject  to  its  provisions,  the  persons 
desiring  to  enter  into  such  contracts  with  these 
agencies,  and  the  contractors,  subcontractors, 
and  employees  who  perform  work  under  such 
contracts.  This  subpart  supersedes  all  prior 
rulings  and  interpretations  issued  under  the  act 
to  the  extent,  if  any,  that  they  may  be  inconsist¬ 
ent  with  rules  herein  stated.  Principles  governing 
the  application  of  the  act  as  set  forth  in  this 
subpart  are  clarified  or  amplified  in  particular 
instances  by  illustrations  and  examples  based  on 
specific  fact  situations.  Since  such  illustrations 
and  examples  cannot  and  are  not  intended  to  be 
exhaustive,  no  inference  should  be  drawn  from 
the  fact  that  a  subject  or  illustration  is  omitted. 
If  doubt  arises,  inquiries  with  respect  to  matters 
other  than  safety  and  health  standards  should  be 
directed  to  the  Administrator  of  the  Wage  and 
Hour  Division,  Employment  Standards  Adminis¬ 
tration,  U.S.  Department  of  Labor,  Washington, 
D.C.  20210,  or  to  any  regional  office  of  the 
Wage  and  Hour  Division.  Safety  and  health 
inquiries  should  be  addressed  to  the  Assistant 
Secretary  for  Occupational  Safety  and  Health, 
U.S.  Department  of  Labor,  Washington,  D.C. 
20210,  or  to  any  OSHA  regional  office.  A  full 
description  of  the  facts  and  any  relevant  docu¬ 
ments  should  be  submitted  if  an  official  ruling  is 
desired. 

[43  FR  28467,  June  30,  1978) 

Section  4.102  The  Act 

The  McNamara-O’Hara  Service  Contract  Act 
of  1965  (Public  Law  89-286,  79  Stat.  1034,  41 


U.S.C.  351  et  seq.),  hereinafter  referred  to  as  the 
Act,  was  approved  by  the  President  on  Octo¬ 
ber  22,  1965  (1  Weekly  Compilation  of  Presi¬ 
dential  Documents  428).  It  establishes  standards 
for  minimum  compensation  and  safety  and 
health  protection  of  employees  performing  work 
for  contractors  and  subcontractors  on  service 
contracts  entered  into  with  the  Federal  Govern¬ 
ment  and  the  District  of  Columbia.  It  applies  to 
contracts  entered  into  pursuant  to  negotiations 
concluded  or  invitations  for  bids  issued  on  or 
after  January  20,  1966.  It  has  been  amended  by 
Pub.  L.  92-473,  86  Stat.  789;  by  Pub.  L.  93-57, 
87  Stat.  140;  and  by  Pub.  L.  94-489,  90  Stat. 
2358. 

[42  FR  43065,  Aug.  26,  1977] 

Section  4.103  What  the  Act  provides,  gener¬ 
ally 

The  provisions  of  the  Act  apply  to  contracts, 
whether  negotiated  or  advertised,  the  principal 
purpose  of  which  is  to  furnish  services  in  the 
United  States  through  the  use  of  service  em¬ 
ployees.  Under  its  provisions,  every  contract 
subject  to  the  Act  (and  any  bid  specification 
therefor)  entered  into  by  the  United  States  or 
the  District  of  Columbia  in  excess  of  $2,500 
must  contain  stipulations  requiring  (a)  that 
specified  minimum  monetary  wages  and  fringe 
benefits  determined  by  the  Secretary  of  Labor 
(based  on  wage  rates  and  fringe  benefits  prevail¬ 
ing  in  the  locality)  be  paid  to  service  employees 
employed  by  the  contractor  or  any  subcontrac¬ 
tor  in  performing  the  services  contracted  for;  (b) 
that  working  conditions  of  such  employees 
which  are  under  the  control  of  the  contractor  or 
subcontractor  meet  safety  and  health  standards; 
and  (c)  that  notice  be  given  to  such  employees 
of  the  compensation  due  them  under  the  mini¬ 
mum  wage  and  fringe  benefits  provisions  of  the 
contract.  The  Act  does  not  permit  the  monetary 
wage  rates  specified  in  such  a  contract  to  be  less 
than  the  minimum  wage  specified  under  section 
6(a)  (1)  of  the  Fair  Labor  Standards  Act,  as 
amended  (29  U.S.C.  206(a)  (1)).  In  addition,  it 
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is  a  violation  of  the  Act  for  any  contractor  or 
subcontractor  under  a  Federal  contract  subject 
to  the  Act,  regardless  of  the  amount  of  the 
contract,  to  pay  any  of  his  employees  engaged  in 
performing  work  on  the  contract  less  than  such 
Fair  Labor  Standards  Act  minimum  wage  (or,  in 
the  case  of  certain  linen  supply  contractors  the 
alternative  minimum  wage  provided  under  sec. 
6(e)  (2)  of  such  Act).  Contracts  of  $2,500  or 
less  are  not,  however,  required  to  contain  the 
stipulations  described  above.  These  provisions  of 
the  Service  Contract  Act  are  implemented  by 
the  regulations  contained  in  Subparts  A  and  B  of 
this  Part  4,  and  are  discussed  in  more  detail  in 
subsequent  sections  of  this  subpart. 

Section  4.104  Administration  of  the  Act 

As  provided  by  section  4  of  the  Act  and 
under  provisions  of  sections  4  and  5  of  the 
Walsh-Healey  Public  Contracts  Act  (49  Stat. 
2036,  41  U.S.C.  38,  39)  which  are  made 
expressly  applicable  for  the  purpose,  the  Secre¬ 
tary  of  Labor  is  authorized  and  directed  to 
administer  and  enforce  the  provisions  of  the 
McNamara-O'Hara  Service  Contract  Act,  to 
make  rules  and  regulations,  issue  orders,  make 
decisions,  and  take  other  appropriate  action 
under  the  Act,  including  the  provision  of  reason¬ 
able  limitations  and  the  making  of  such  rules 
and  regulations  allowing  reasonable  variations, 
tolerances,  and  exemptions  to  and  from  provi¬ 
sions  of  the  Act  as  he  may  find  necessary  and 
proper  in  the  public  interest  or  to  avoid  serious 
impairment  of  the  conduct  of  Government 
business. 

AGENCIES  WHOSE  CONTRACTS  MAY  BE 
COVERED 

Section  4.107  F ederal  contracts 

(a)  Section  2(a)  of  the  Act  covers  contracts 
(and  any  bid  specification  therefor)  “entered 
into  by  the  United  States’’  and  section  2(b) 
applies  to  contracts  entered  into  “with  the 
Federal  Government.”  Within  the  meaning  of 
these  provisions,  contracts  entered  into  by  the 
United  States  and  contracts  with  the  Federal 
Government  include  generally  ail  contracts  to 
which  any  agency  or  instrumentality  of  the  U.S. 
Government  becomes  a  party  pursuant  to 


authority  derived  from  the  Constitution  and 
laws  of  the  United  States.  The  Act  does  not 
authorize  any  distinction  in  this  respect  between 
such  agencies  and  instrumentalities  on  the  basis 
of  their  inclusion  in  or  independence  from  the 
executive,  legislative,  or  judicial  branches  of  the 
Government,  the  fact  that  they  may  be  corpo¬ 
rate  in  form,  or  the  fact  that  payment  for  the 
contract  services  is  not  made  from  appropriated 
funds.  Thus,  contracts  of  wholly  owned  Govern¬ 
ment  corporations,  and  those  of  nonappropri- 
ated  fund  instrumentalities  under  the  jurisdic¬ 
tion  of  the  Armed  Forces,  are  included  among 
those  subject  to  the  general  coverage  of  the  Act. 
Contracts  with  the  Federal  Government  and 
contracts  entered  into  “by  the  United  States” 
within  the  meaning  of  the  Act  do  not,  however, 
include  contracts  for  services  entered  into  on 
their  own  behalf  by  agencies  or  instrumentalities 
of  other  Governments  within  the  United  States 
such  as  those  of  the  several  States  and  their 
political  subdivision  or  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  or  American  Samoa. 

(b)  Where  a  Federal  agency  exercises  its 
contracting  authority  to  procure  services  for  the 
Government  or  Government  personnel,  the 
method  of  procurement  utilized  by  the  contract¬ 
ing  agency  is  not  controlling  in  determining 
coverage  of  the  contract  as  one  entered  into  by 
the  United  States.  Such  contracts  may  be 
entered  into  by  the  United  States  either  through 
a  direct  award  by  a  Federal  agency  or  through 
the  exercise  by  another  agency  (whether  govern¬ 
mental  or  private)  of  authority  granted  to  it  to 
procure  services  for  or  on  behalf  of  a  Federal 
agency.  Thus,  sometimes  authority  to  enter  into 
service  contracts  of  the  character  described  in 
the  Act  for  and  on  behalf  of  the  Government 
and  on  a  cost-reimbursable  basis  may  be  dele¬ 
gated,  for  the  convenience  of  the  contracting 
agency,  to  a  prime  contractor  with  the  Govern¬ 
ment  under  the  terms  of  a  contract  having  a 
principal  purpose  other  than  the  furnishing  of 
services  through  the  use  of  service  employees 
(as,  for  example,  a  contract  to  operate  or 
manage  a  Federal  installation  or  facility  or  a 
Federal  program).  The  contracts  entered  into  by 
such  a  prime  contractor  with  secondary  contrac¬ 
tors  for  and  on  behalf  of  the  Federal  agency 
pursuant  to  such  delegated  authority,  which 
have  such  services  as  their  principal  purpose,  are 
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deemed  to  be  contracts  entered  into  b>  the 
United  States  and  contracts  with  the  Federal 
Government  within  the  meaning  of  the  Act. 
However,  service  contracts  entered  into  by 
Federal  contractors  or  State  or  local  public 
bodies  with  purveyors  of  services  are  not 
deemed  to  be  entered  into  by  the  United  States 
merely  because  such  services  are  paid  for  with 
funds  of  the  contractor  or  public  body  which 
have  been  received  from  the  Federal  Govern¬ 
ment  as  payment  for  contract  work  or  as  a  grant 
under  a  Federal  program.  For  example,  a  con¬ 
tract  entered  into  by  a  municipal  housing 
authority  for  tree  trimming,  tree  removal,  and 
landscaping  for  an  urban  renewal  project  fi¬ 
nanced  by  Federal  funds  is  not  a  contract 
entered  into  by  the  United  States  and  is  not 
covered  by  the  Service  Contract  Act. 

Section  4. 108  District  of  Columbia  contracts 

Section  2(a)  of  the  Act  covers  contracts  (and 
any  bid  specification  therefor)  in  excess  of 
$2,500  which  are  “entered  into  by  the  *  *  * 
District  of  Columbia.”  The  contracts  of  all 
agencies  and  instrumentalities  which  procure 
contract  services  for  or  on  behalf  of  the  District 
or  under  the  authority  of  the  District  Govern¬ 
ment  are  contracts  entered  into  by  the  District 
of  Columbia  within  the  meaning  of  this  provi¬ 
sion.  Such  contracts  are  also  considered  con¬ 
tracts  “entered  into  with  the  Federal  Govern¬ 
ment”  within  the  meaning  of  section  2(b)  of  the 
Act.  The  legislative  history  indicates  no  intent  to 
distinguish  District  of  Columbia  contracts  from 
the  other  contracts  made  subject  to  the  Act,  and 
traditionally,  under  other  statutes,  District  Gov¬ 
ernment  contracts  have  been  made  subject  to 
the  same  labor  standards  provisions  as  contracts 
of  other  agencies  and  instrumentalities  of  the 
United  States. 

COVERED  CONTRACTS  GENERALLY 

Section  4.110  What  contracts  are  covered 

The  Act  covers  service  contracts  of  the 
Federal  agencies  described  in  sections 
4.107-4.108.  Except  as  otherwise  specifically 
provided  (see  sections  4.115  et  seq.),  all  such 
contracts,  the  principal  purpose  of  which  is  to 
furnish  services  in  the  United  States  through  the 


use  of  service  employees,  are  subject  to  its 
terms.  This  is  true  of  contracts  entered  into  by 
such  agencies  with  States  or  their  political 
subdivisions,  as  well  as  such  contracts  entered 
into  with  private  employers;  however,  contracts 
between  a  Federal  or  District  of  Columbia 
agency  and  another  such  agency  are  not  within 
the  purview  of  the  Act.  It  makes  no  difference 
in  the  coverage  of  a  contract  whether  the 
contract  services  are  procured  through  negotia¬ 
tion  or  through  advertising  for  bids.  Also,  the 
mere  fact  that  an  agreement  is  not  reduced  to 
writing  does  not  mean  that  the  contract  is  not 
within  the  coverage  of  the  Act.  The  amount  of 
the  contract  is  not  determinative  of  the  Act’s 
coverage,  although  the  requirements  are  differ¬ 
ent  for  contracts  in  excess  of  $2,500  and  for 
contracts  of  a  lesser  amount.  The  Act  is  appli¬ 
cable  to  the  contract  if  the  principal  purpose  of 
the  contract  is  to  furnish  services,  if  such 
services  are  to  be  furnished  in  the  United  States, 
and  if  service  employees  will  be  used  in  provid¬ 
ing  such  services.  These  elements  of  coverage 
will  be  discussed  separately  in  the  following 
sections. 

Section  4.111  Contracts  “to  furnish  services” 

(a)  "Principal  purpose”  as  criterion.  Under  its 
terms,  the  Act  applies  to  a  “contract  (and  any 
bid  specification  therefor)  *  *  *  the  principal 
purpose  of  which  is  to  furnish  services  *  *  *”  If 
the  principal  purpose  is  to  provide  something 
other  than  services  of  the  character  con¬ 
templated  by  the  Act  and  any  such  services 
which  may  be  performed  are  only  incidental  to 
the  performance  of  a  contract  for  another 
purpose,  the  Act  does  not  apply.  However,  as 
will  be  seen  by  examining  the  illustrative  ex¬ 
amples  of  covered  contracts  in  sections  4.130  et 
seq.,  no  hard  and  fast  rule  can  be  laid  down  as  to 
the  precise  meaning  of  the  term  “principal 
purpose.”  Whether  the  principal  purpose  of  a 
particular  contract  is  the  furnishing  of  services 
through  the  use  of  service  employees  is  largely  a 
question  to  be  determined  on  the  basis  of 
all  the  facts  in  each  particular  case.  Even 
where  tangible  items  of  substantial  values  are 
important  elements  of  the  subject  matter  of 
the  contract,  the  facts  may  show  that  they 
are  of  secondary  import  to  the  furnishing  of 
services  in  the  particular  case. 
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(b)  Determining  whether  a  contract  is  for 
" services ”,  generally.  Except  indirectly  through 
the  definition  of  “service  employee”  the  Act 
does  not  define,  or  limit,  the  types  of  “services” 
which  may  be  contracted  for  under  a  contract 
“the  principal  purpose  of  which  is  to  furnish 
services".  As  stated  in  the  congressional  com¬ 
mittee  reports  on  the  legislation,  the  types  of 
service  contracts  covered  by  its  provisions  are 
varied.  Among  the  examples  cited  are  contracts 
for  laundry  and  dry  cleaning,  for  transportation 
of  the  mail,  for  custodial,  janitorial  or  guard 
service,  for  packing  and  crating,  for  food  service, 
and  for  miscellaneous  housekeeping  services. 
Covered  contracts  for  services  would  also  in¬ 
clude  those  for  other  types  of  services  which 
may  be  performed  through  the  use  of  the 
various  classes  of  service  employees  included  in 
the  definition  in  section  8(b)  of  the  Act  (see 
section  4.113).  Examples  of  some  such  contracts 
are  set  forth  in  sections  4.130  et  seq.  In 
determining  questions  of  contract  coverage,  due 
regard  must  be  given  to  the  apparent  legislative 
intent  to  include  generally  as  contracts  for 
“services”  those  contracts  which  have  as  their 
principal  purpose  the  procurement  of  something 
other  than  the  construction  activity  described  in 
the  Davis-Bacon  Act  or  the  materials,  supplies, 
articles,  and  equipment  described  in  the  Walsh- 
Healey  Act.  The  Committee  reports  in  both 
House  and  Senate,  and  statements  made  on  the 
floor  of  the  House,  took  note  of  the  labor 
standards  protections  afforded  by  these  two 
Acts  to  employees  engaged  in  the  performance 
of  construction  and  supply  contracts  and  ob¬ 
served:  “The  service  contract  is  now  the  only 
remaining  category  of  Federal  contracts  to 
which  no  labor  standards  protections  apply” 
(H.  Rept.  948,  p.  1;  see  also  S.  Rept.  789  p.  1; 
daily  Congressional  Record  Sept.  20,  1965, 
p.  23497).  A  similar  understanding  of  contracts 
principally  for  “services”  as  embracing  contracts 
other  than  those  for  construction  or  supplies  is 
reflected  in  the  statement  of  President  Johnson 
upon  signing  the  Act  (1  Weekly  Compilation  of 
Presidential  Documents,  p.  428). 

Section  4.112  Contracts  to  furnish  services  “in 
the  Uuited  States” 

(a)  The  Act  covers  contract  services  furnished 
“in  the  United  States”.  The  geographical  area 


included  in  the  “United  States"  is  defined  in 
section  8(d)  as  “any  State  of  the  United  States, 
the  District  of  Columbia,  Puerto  Rico,  the 
Virgin  Islands,  Outer  Continental  Shelf  lands  as 
defined  in  the  Outer  Continental  Shelf  Lands 
Act,  American  Samoa,  Guam,  Wake  Islands, 
Eniwetok  Atoll,  Kwajalein  Atoll,  Johnston  Is¬ 
land  and  Canton  Island.”  The  definition  ex¬ 
pressly  excludes  any  other  territory  under  the 
jurisdiction  of  the  United  States  (e.g.  the  Canal 
Zone)  and  any  United  States  base  or  possession 
within  a  foreign  country.  Services  to  be  per¬ 
formed  exclusively  on  a  vessel  operating  in 
international  waters  outside  the  geographic  areas 
named  in  section  8(d)  would  not  be  services 
furnished  “in  the  United  States"  within  the 
meaning  of  the  Act. 

(b)  A  service  contract  to  be  performed  in  its 
entirety  outside  the  geographic  limits  of  the 
United  States  as  thus  defined  is  not  covered  and 
is  not  subject  to  the  labor  standards  of  the  Act. 
See  section  4.6(m)  (8).  However,  if  a  service 
contract  to  be  performed  in  part  within  and  in 
part  without  these  geographic  limits,  the  stipu¬ 
lations  required  by  section  4.6  or  section  4.7,  as 
appropriate,  must  be  included  in  the  invitation 
for  bids  or  negotiation  documents  and  in  the 
contract,  and  the  labor  standards  must  be 
observed  with  respect  to  that  part  of  the 
contract  services  that  is  performed  within  these 
geographic  limits.  In  such  a  case  the  require¬ 
ments  of  the  Act  and  of  the  contract  clauses  will 
not  be  applicable  to  the  services  furnished 
outside  the  United  States. 

{33  FR  9880,  July  10,  1968,  as  amended  at  42  FR 
43065,  Aug.  26,  19771 

Section  4.113  Contracts  to  furnish  services 
“through  the  use  of  service  employees” 

(a)  Use  of  " service  employees"  in  contract 
performance.  (1)  As  indicated- in  section  4.110, 
the  Act  covers  service  contracts  in  which  “serv¬ 
ice  employees”  will  be  used  in  performing  the 
services  which  it  is  the  purpose  of  the  contract 
to  procure.  A  service  contract  otherwise  subject 
to  the  Act  ordinarily  will  meet  this  condition  if 
any  of  the  services  which  it  is  the  principal 
purpose  of  the  contract  to  obtain  will  be 
furnished  through  the  use  of  any  service  em¬ 
ployee  or  employees.  Even  where  it  is 
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contemplated  that  the  services  (of  the  kind 
performed  by  service  employees)  will  be  per¬ 
formed  individually  by  the  contractor  himself, 
the  contract  cannot  be  considered  outside  the 
reach  of  the  Act  unless  it  is  known  in  advance 
that  the  contractor  will  in  no  event  use  any 
service  employee  during  the  term  of  the  contract 
in  furnishing  the  services  called  for.  If  the 
contracting  officer  knows  when  advertising  for 
bids  or  concluding  negotiations  that  no  such 
employee  will  be  used  by  the  contractor  in  any 
event  in  providing  the  contract  services,  the  Act 
will  not  be  deemed  applicable  to  the  contract 
and  the  contract  clauses  required  by  section  4.6 
or  section  4.7  may  be  omitted.  However,  in  all 
other  cases  such  clauses  must  be  included  in  the 
contract  documents,  for  application  in  the  event 
service  employees  are  used  in  furnishing  the 
services.  The  fact  that  the  required  services  will 
be  performed  by  municipal  employees  or  em¬ 
ployees  of  a  State  would  not  remove  the 
contract  from  the  purview  of  the  Act,  as  this 
Act  does  not  contain  any  exemption  for  con¬ 
tracts  performed  by  such  employees.  Also, 
where  the  services  the  Government  wants  under 
the  contract  are  principally  of  a  type  that  will 
require  the  use  of  service  employees  as  defined 
in  section  8(b)  of  the  Act,  the  contract  is  not 
taken  out  of  the  purview  of  the  Act  by  the  fact 
that  the  manner  in  which  the  services  of  such 
employees  are  performed  will  be  subject  to  the 
continuing  overall  supervision  of  professional 
personnel  to  whose  services  the  Act  would  not 
be  considered  to  apply. 

(2)  The  coverage  of  the  Act  does  not  extend, 
however,  to  the  contracts  which  have  as  their 
principal  purpose  the  procurement  of  a  type  of 
service  in  the  furnishing  of  which  no  service 
employees  will  be  used.  A  contract  for  medical 
services  is  an  example  of  such  a  contract.  So  are 
other  contracts  under  which  the  desired  services 
called  for  by  the  Government  are  to  be  per¬ 
formed  by  bona  fide  executive,  administrative, 
or  professional  personnel  as  defined  in  Part  641 
of  this  title  (see  paragraph  (b)  of  this  section). 
Also,  any  contract  for  professional  services 
which  is  performed  essentially  by  professional 
employees,  with  the  use  of  service  employees 
being  only  a  minor  factor  in  the  performance  of 
the  contract,  is  not  covered  by  the  Act.  While 
the  incidental  employment  of  service  employees 


will  not  render  a  contract  for  professional 
services  subject  to  the  Act,  a  contract  which 
requires  the  use  of  service  employees  to  a 
substantial  extent  would  be  covered  even  though 
there  is  some  use  of  professional  employees  in 
performance  of  the  contract. 

(b)  "Service  employee a”  defined.  In  deter¬ 
mining  whether  or  not  any  of  the  contract 
services  will  be  performed  by  service  employees, 
the  definition  of  “service  employee"  in  section 
8(b)  of  the  Act  is  controlling.  It  provides: 

"The  term  ‘service  employee’  mesne  any  peieon 
engaged  in  the  performance  of  a  contract  entered  into 
by  the  United  States  and  not  exempted  under  section  7, 
whether  negotiated  or  advertised,  the  principal  purpose 
of  which  is  to  furnish  services  in  the  United  States  (other 
than  any  person  employed  in  a  bona  Tide  executive, 
administrative,  or  professional  capacity,  as  those  terms 
are  defined  in  part  541  of  tide  29.  Code  of  Federal 
Regulations,  a*  of  July  30,  1976,  and  any  subsequent 
revision  of  those  regulations);  and  shall  include  ail  such 
persons  regardless  of  any  contractual  relationship  that 
may  be  alleged  to  exist  between  a  contractor  or 
subcontractor  and  such  persons." 

It  will  be  noted  that  the  definition  expressly 
excludes  those  employees  who  are  employed  in 
e  bona  fide  executive,  administrative,  or  profes¬ 
sional  capacity  as  defined  in  Part  641  of  this 
title  and  as  discussed  further  in  section  4.156. 
Some  of  the  specific  types  of  service  employees 
who  may  be  employed  on  service  contracts  are 
noted  in  subsequent  sections  which  discuss  the 
application  of  the  Act  to  employees. 

[33  FR  9880,  July  10,  1968.  as  amended  at  42  FR 
43065,  Aug.  26,  1977] 

Section  4.114  Subcontracts 

(a)  Requirement*  applicable  to  tubcontrac- 
ton.  The  Act’s  provisions  apply  to  the  per¬ 
formance  not  only  of  the  contracts  entered  into 
with  the  United  States  or  the  District  of 
Columbia  which  they  cover  but  also  to  the 
performance  of  any  subcontract  thereunder.  The 
Act  and  the  regulations  (sections  4.6— 4.7)  re¬ 
quire  the  Government  prime  contractor  to  agree 
that  the  required  labor  standards  will  be  ob¬ 
served  by  his  subcontractors  as  well  as  by 
himself,  that  the  prescribed  contract  clauses 
relating  thereto  will  be  inserted  in  all  subcon¬ 
tracts,  and  that  appropriate  sanctions  provided 
under  the  Act  may  be  invoked  against  him  in  the 
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event  of  any  failure  to  comply.  Subcontractor* 
responsible  for  violation  of  the  contract  stipula¬ 
tions  are  also  liable  for  underpayments  of  wages 
which  the  stipulations  require  to  be  paid  and  are 
subject  to  tile  enforcement  provisions  of  the 
Act.  The  payment  by  subcontractors  to  their 
employees,  performing  work  on  covered  con¬ 
tracts  with  the  Federal  Government,  of  less  than 
the  minimum  wage  specified  under  section 
6(a)(1)  of  the  Fair  Labor  Standards  Act  (29 
U.S.C.  206(a)  (1))  is  expressly  prohibited. 

(b)  “Contractor"  an  including  "subcontrac¬ 
tor."  Except  where  otherwise  noted  or  where 
the  term  “Government  prime  contractor”  is 
used,  the  term  “contractor”  as  used  in  this  Part 
4  shall  be  deemed  to  include  a  subcontractor. 
The  term  “contractor”  as  used  in  the  contract 
clauses  required  by  Subpart  A  in  any  subcon¬ 
tract  under  a  covered  contract  shall  be  deemed 
to  refer  to  the  subcontractor,  or,  if  in  a 
subcontract  entered  into  by  such  a  subcontrac¬ 
tor,  shall  be  deemed  to  refer  to  the  lower  level 
subcontractor. 

133  FR  9880.  July  10.  1968.  a*  amended  at  43  FR 
1492.  Jau.  10,  1978) 

SPECIFIC  EXCLUSIONS 

Section  4.115  Exemptions  and  exceptions  gen¬ 
erally 

The  Act,  in  section  7,  specifically  excludes 
from  its  coverage  certain  contracts  and  work 
which  might  otherwise  come  within  its  terms  as 
procurements  the  principal  purpose  of  which  is 
to  furnish  services  through  the  use  of  service 
employees.  In  addition,  as  noted  in  section 
4.104  provision  is  made  in  section  4  of  the  Act 
for  administrative  action  by  the  Secretary  of 
Labor  providing  reasonable  limitations  and  al¬ 
lowing  reasonable  variations,  tolerances,  and 
exemptions  to  and  from  provisions  of  the  Act  in 
accordance  with  standards  set  forth  in  the 
section.  These  provisions  of  the  Act  apply  as 
explained  in  the  following  discussion.  The  limi¬ 
tations  stated  in  this  subpart  in  defining  the 
scope  of  the  statutory  exemptions  are  reason¬ 
able  limitations  that  have  been  found  necessary 
and  proper  in  the  public  interest  in  accordance 
with  the  provisions  of  section  4(b)  of  the  Act. 


Section  4.116  Contracts  for  construction  ac¬ 
tivity 

(a)  General  scope  of  exemption.  The  Act,  in 
paragraph  (1)  of  section  7,  exempts  from  its 
provisions  “any  contract  of  the  United  States  or 
District  of  Columbia  for  construction,  alteration 
and/or  repair,  including  painting  and  decorating 
of  public  buildings  or  public  works.”  This 
language  corresponds  to  the  language  used  in  the 
Davis-Bacon  Act  to  describe  its  coverage  (40 
U.S.C.  270a).  The  legislative  history  of  the 
McNamara-O'Hara  Service  Contract  Act  indi¬ 
cates  that  the  purpose  of  the  provision  is  to 
avoid  overlapping  coverage  of  the  two  acts  by 
excluding  from  the  application  of  the 
McNamara-O’Hara  Act  those  contracts  (and  any 
bid  specification  therefor)  to  which  the  Davis- 
Bacon  Act  is  applicable  and  in  the  performance 
of  which  the  labor  standards  of  that  Act  are 
intended  to  govern  the  compensation  payable  to 
the  employees  of  contractors  and  subcontractors 
on  the  work.  (See  H.  Rept.  798.  pp.  2,  5,  and 
H.  Rept.  948,  pp.  1,  5,  also  Hearing,  Special 
Subcommittee  on  Labor,  House  Committee  on 
Education  and  Labor,  p.  9  (89th  Cong..  1st 
sess.).)  The  intent  of  section  7(1)  is  simply  to 
exclude  from  the  provisions  of  the  Act  those 
construction  contracts  which  involve  the  em¬ 
ployment  of  persons  whose  wage  rates  and 
fringe  benefits  are  determinable  under  the  Davis- 
Bacon  Act. 

(b)  Contracts  not  within  exemption  (1)  Sec 
tion  7(1)  does  not  exempt  contracts  which,  for 
purposes  of  the  Davis-Bacon  Act.  are  not  con¬ 
sidered  to  be  of  the  character  described  by  the 
corresponding  language  in  that  Act,  and  to 
which  the  provisions  of  such  Act  are  therefore 
not  applied.  Such  contracts  are  accordingly 
subject  to  the  McNamara-O’Hara  Act  where 
their  prii  cipal  purpose  is  to  furnish  services  in 
the  United  States  through  the  use  of  service 
employees.  For  example,  a  contract  for  clearing 
timber  or  brush  from  land  or  for  the  demolition 
or  dismantling  of  buildings  or  other  structures 
located  thereon  may  be  a  contract  for  construc¬ 
tion  activity  subject  to  the  Davis-Bacon  Act 
where  it  appears  that  the  clearing  of  the  site  is  to 
be  followed  by  the  construction  of  a  public- 
building  or  public  work  at  the  same  location.  If. 
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however,  no  further  construction  activity  at  thi¬ 
stle  is  contemplated  the  Davis-Bacon  Act  may  be 
considered  inapplicable  to  such  clearing,  demoli¬ 
tion,  or  dismantling  work.  In  such  event,  the 
exemption  in  section  7(1)  of  the  McNamara- 
O’Hara  Act  has  no  application  and  the  contract 
will  be  subject  to  the  Act  in  accordance  with  its 
general  coverage  provisions. 

(2)  Also,  where  the  principal  purpose  of  a 
contract  is  to  furnish  services  in  the  United 
States  through  the  use  of  service  employees 
whose  wage  rates  and  fringe  benefits  are  not 
determinable  under  the  Davis-Bacon  Act,  the 
fact  that  the  contract  may,  by  a  literal  reading 
of  section  7(  1 ),  be  considered  to  come  within  its 
exemptive  language  does  not  justify  an  applica¬ 
tion  of  the  exemption  where  this  would  result  in 
no  wage  determinations  for  these  employees 
under  either  Act.  This  is  found  to  be  a  reason¬ 
able  limitation  on  the  exemption,  consistent 
with  the  rule  of  narrow  construction  of  exemp¬ 
tions  from  remedial  statutes  and  with  the 
legislative  history  of  this  Act,  which  is  necessary 
and  proper  in  the  public  interest,  in  accordance 
with  the  provisions  of  section  4(b)  of  the  Act. 

(3)  It  should  be  noted  also  that  contracts  in 
the  amount  of  $2,000  or  less  and  contracts  to  be 
performed  in  geographic  areas  outside  the 
boundaries  of  the  50  States  and  the  District  of 
Columbia  are  not  subject  to  the  Davis-Bacon 
Act.  Such  a  contract  is  within  the  general 
coverage  provisions  of  the  McNamara-O’Hara 
Act,  however,  if  it  is  to  be  performed  within  the 
“United  States’’  as  defined  in  such  Act  and  if  its 
principal  purpose  is  to  furnish  services  through 
the  use  of  service  employees.  If  the  contract 
meets  these  tests,  it  will  not  be  deemed  exempt 
under  section  7(1)  of  the  Act  even  though  it 
calls  for  construction  activity,  since  there  is  no 
suggestion  in  the  legislative  history  that  the 
Congress  intended  this  exclusion  to  apply  to 
contracts  not  subject  to  the  Davis-Bacon  Act  or 
to  leave  employees  performing  such  contracts 
outside  the  protection  of  either  Act.  This  is 
found  to  be  a  reasonable  limitation  of  the 
exemption  which  is  necessary  and  proper  in  the 
public  interest  in  accordance  with  the  provisions 
of  section  4(b)  of  the  Act. 

(c)  Partially  exempt  contract t.  Instances  may 
arise  in  which,  for  the  convenience  of  the 
Government,  instead  of  awarding  separate  con¬ 


tracts  for  construction  work  subject  to  the 
Davis-Bacon  Act  and  for  services  of  a  different 
type  to  be  performed  by  service  employees,  the 
contracting  officer  may  include  separate  specifi¬ 
cations  for  each  type  of  work  in  a  single 
contract  calling  for  the  performance  of  both 
types  of  work.  For  example,  a  contracting 
agency  may  invite  bids  for  the  installation  of  a 
plumbing  system  in  a  public  building  and  for  the 
maintenance  of  the  system  for  one  year,  under 
separate  bid  specifications.  In  such  a  case,  the 
exemption  provided  by  section  7(1)  will  be 
deemed  applicable  only  to  that  portion  of  the 
contract  which  calls  for  construction  activity 
subject  to  the  Davis-Bacon  Act.  The  contract 
documents  are  required  to  contain  the  clauses 
prescribed  by  section  4.6  for  application  to  the 
contract  obligation  to  furnish  services  through 
the  use  of  service  employees,  and  the  provisions 
of  the  McNamara-O’Hara  Act  will  apply  to  that 
portion  of  the  contract.  This  is  a  reasonable 
limitation  of  the  application  of  the  exemption 
found  to  be  necessary  and  proper  in  the  public 
interest  in  accordance  with  the  provisions  of 
section  4(b)  of  the  Act. 

Section  4.117  Contracts  for  carriage  subject 
to  published  tariff  rates 

The  Act,  in  paragraph  (3)  of  section  7, 
exempts  from  its  provisions  "any  contract  for 
the  carnage  of  freight  or  personnel  by  vessel, 
airplane,  bus,  truck,  express,  railway  line  or  oil 
or  gas  pipeline  where  published  tanff  rates  are  in 
effect”.  In  order  for  this  exemption  to  be 
applicable,  the  contract  must  be  for  such  car¬ 
nage  by  a  common  carrier  described  by  the 
terms  used.  It  does  not,  for  example,  apply  to 
contracts  for  taxicab  or  ambulance  service, 
because  taxicab  and  ambulance  companies  are 
not  among  the  common  carriers  specified  by  the 
statute.  Also,  a  contract  for  transportation 
service  does  not  come  within  this  exemption 
unless  the  service  contracted  for  is  actually 
governed  by  published  tanff  rates  in  effect 
pursuant  to  State  or  Federal  law  for  such 
carriage.  The  contracts  excluded  from  the  reach 
of  the  Act  by  this  exemption  are  typically  those 
where  there  is  on  file  with  the  Interstate 
Commerce  Commission  or  an  appropriate  State 
or  local  regulatory  body  a  tariff  rate  applicable 
to  the  transportation  involved,  and  the 
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transportation  contract  between  the  Govern¬ 
ment  and  the  carrier  is  evidenced  by  a  bill  of 
lading  citing  the  published  tariff  rate.  It  should 
be  noted  further  that  only  such  contracts  for  the 
carriage  of  “freight  or  personnel”  are  exempt. 
This  exemption  thus  does  not  exclude  any 
contracts  for  the  transportation  of  mail  from  the 
application  of  the  Act,  because  the  term 
“freight”  does  not  include  the  mail.  (For  an 
administrative  exemption  of  certain  contracts 
with  common  carriers  for  carriage  of  mail,  see 
section  4.6(m)(9).) 

Section  4.118  Contracts  for  services  of  com¬ 
munications  companies 

The  Act,  in  paragraph  (4)  of  section  7, 
exempts  from  its  provisions  “any  contract  for 
the  furnishing  of  services  by  radio,  telephone, 
telegraph,  or  cable  companies,  subject  to  the 
Communications  Act  of  1934."  This  exemption 
is  applicable  to  contracts  with  such  companies 
for  communication  services  regulated  under  the 
Communications  Act.  It  does  not  exempt  from 
the  Act  any  contracts  with  such  companies  to 
furnish  any  other  kinds  of  services  through  the 
use  of  service  employees. 

Section  4.119  Contracts  for  public  utility  serv¬ 
ices 

The  Act,  in  paragraph  (5)  of  section  7, 
exempts  from  its  provisions  “any  contract  for 
public  utility  services,  including  electric  light 
and  power,  water,  steam,  and  gas.”  This  exemp¬ 
tion  is  applicable  to  contracts  for  such  services 
with  companies  whose  rates  therefor  are  regu¬ 
lated  under  State,  local,  or  Federal  law  govern¬ 
ing  operations  of  public  utility  enterprises. 
Contracts  entered  into  with  public  utility  com¬ 
panies  to  furnish  services  through  the  use  of 
service  employees,  other  than  those  subject  to 
such  rate  regulation,  are  not  exempt  from  the 
Act.  Among  the  contracts  included  in  the 
exemption  would  be  those  between  Federal 
electric  power  marketing  agencies  and  investor- 
owned  electric  utilities,  Rural  Electrification 
Administration  cooperatives,  municipalities  and 
State  agencies  engaged  in  the  transmission  and 
sale  of  electric  power  and  energy.  (See  H.  Rept. 
No.  948,  89th  Cong.,  1st  sess.,  p.  4.) 


Section  4.120  Contracts  for  operation  of 
postal  contract  stations 

The  Act,  in  paragraph  (7)  of  section  7, 
exempts  from  its  provisions  “any  contract  with 
the  Post  Office  Department,  the  principal  pur¬ 
pose  of  which  is  the  operation  of  postal  contract 
stations.”  The  exemption  is  limited  to  postal 
service  contracts  having  the  operation  of  such 
stations  as  their  principal  purpose.  A  provision 
of  the  legislation  which  would  also  have  ex¬ 
empted  contracts  with  the  Post  Office  Depart¬ 
ment  having  as  their  principal  purpose  the 
transportation,  handling,  or  delivery  of  the  mails 
was  eliminated  from  the  bill  during  its  con¬ 
sideration  by  the  House  Committee  on  Edu¬ 
cation  and  Labor  (H.  Rept.  948,  p.  1,  89th 
Cong.,  1st  sess.) 

Section  4.121  Contracts  for  individual  services 

The  Act,  in  paragraph  (6)  of  section  7, 
exempts  from  its  provisions  “any  employment 
contract  providing  for  direct  services  to  a  Fed¬ 
eral  agency  by  an  individual  or  individuals.”  This 
exemption,  which  applies  only  to  an  “employ¬ 
ment  contract”  for  “direct  services,"  makes  it 
clear  that  the  Act’s  application  to  Federal 
contracts  for  services  is  intended  to  be 
limited  to  service  contracts  entered  into  with 
independent  contractors.  If  a  contract  to 
furnish  services  ( to  be  performed  by  a 
service  employee  as  defined  in  the  Act) 
provides  that  they  will  be  furnished  directly 
to  the  Federal  agency  by  the  individual 
under  conditions  or  circumstances  which  will 
make  him  an  employee  of  the  agency  in 
providing  the  contract  service,  the  exemption 
applies  and  the  contract  will  not  be  subject 
to  the  Act’s  provisions.  The  exemption  does 
not  exclude  from  the  Act  any  contract  for 
services  of  the  kind  performed  by  service 
employees  which  is  entered  into  with  an 
independent  contractor  whose  individual  serv¬ 
ices  will  be  used  in  performing  the  contract, 
but  as  noted  earlier  m  section  4.113,  such  a 
contract  would  be  outside  the  general  cover¬ 
age  of  the  Act  if  only  the  contractor’s 
individual  services  would  be  furnished  and 
no  service  employee  would  in  any  event  be 
used  in  its  performance. 
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Section  4. 1 22  Work  subject  to  requirements  of 
Walsh-Healey  Act 

The  Act,  in  paragraph  (2)  of  section  7. 
exempts  from  its  provisions  "any  work  required 
to  be  done  in  accordance  with  the  provisions  of 
the  WaUh-llealey  Public  Contracts  Act  (49  Stat. 
2036)."  It  will  be  noted  that  this  like  the  similar 
provision  ui  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C.  329  (b)),  is  an 
exemption  for  "work”  rather  than  for  "con¬ 
tracts”  subject  to  the  Walsh-Healey  Act.  The 
purpose  of  the  exemption  was  to  eliminate 
possible  overlapping  of  the  differing  labor  stand- 
arcs  of  the  two  Acts,  which  otherwise  might  be 
applied  to  employees  performing  work  on  a 
contract  covered  by  the  McNamara-O’Hara  Act 
if  such  contract  and  their  work  under  it  should 
also  be  deemed  to  be  covered  by  the  Walsh- 
Healey  Act.  The  Walsh-Healey  Act  applies  to 
contracts  in  excess  of  $10,000  for  the  manufac¬ 
ture  or  furnishing  of  materials,  supplies,  articles 
or  equipment.  There  is  no  overlap  of  coverage, 
therefore,  in  the  case  of  contracts  in  amounts 
not  in  excess  of  $10,000.  Nor  is  there  an  overlap 
if  the  principal  purpose  of  the  contract  is  the 
manufacture  or  furnishing  of  such  materials  etc., 
rather  than  the  furnishing  of  services  of  the 
character  referred  to  in  the  McNamara-O’Hara 
Act,  for  such  a  contract  is  not  within  the  general 
coverage  of  the  latter  Act.  In  such  cases  the 
exemption  in  section  7(2)  is  not  pertinent.  It  is 
pertinent,  however,  in  the  case  of  contracts 
exceeding  $10,000  which  are  covered  by  the 
McNamara -O’Hara  Act,  because  they  have  as 
their  principal  purpose  the  furnishing  of  services 
through  the  use  of  service  employees,  and  are 
also  covered  by  the  Walsh-Healey  Act,  because  it 
applies  to  contracts  in  the  required  amount, 
irrespective  of  their  principal  purpose,  if  the 
furnishing  of  materials,  supplies,  articles,  or 
equipment  in  a  substantial  amount  is  called  for 
by  the  contract  or  is  a  significant  or  independent 
purpose  of  the  contract.  Under  such  contracts, 
the  "work  required  to  be  done  in  accordance 
with  the  provisions  of  the  Walsh-Healey  Public 
Contracts  Act,”  which  is  exempted  by  section 
7(2),  includes  only  the  work  of  those  employees 
who  are  "engaged  in  or  connected  with  the 
manufacture,  fabrication,  assembling,  handling, 
supervision,  or  shipment  of  materials,  supplies, 
articles,  or  equipment  required  under  the  con¬ 


tract”  (41  CFR  50-201.102).  Service  employees 
engaged  in  such  work  on  a  contract  covered  by 
both  Acts  are  thus  exempt  under  section  7(2) 
from  the  provisions  of  the  .McNamara-O’Hara 
Act  and  subject  only  to  the  provisions  of  the 
Walsh-Healey  Act,  while  other  employees  such 
as  guards,  watchmen,  and  employees  performing 
only  general  office  or  clerical  work  are  not 
covered  by  the  Walsh-Healey  Act  or  within  this 
exemption,  and  are  covered  by  the  provisions  of 
the  McNamara-O'Hara  Act  when  performing 
work  on  a  contract  subject  to  its  terms. 

(33  FR  9880,  July  10,  1968.  at  amended  at  43  FR 
28467,  June  30.  1978  ] 

Section  4.123  Administrative  limitations,  var¬ 
iations,  tolerances,  and  exemptions 

(a)  Authority  of  the  Secretary.  The  Act,  in 
section  4(b)  authorizes  the  Secretary  to  "pro¬ 
vide  such  reasonable  limitations"  and  to 
"make  such  rules  and  regulations  allowing  rea¬ 
sonable  variations,  tolerances,  and  exemptions 
to  and  from  any  or  all  provisions  of  this  Act  as 
he  may  find  necessary  and  proper  in  the  public 
interest  or  to  avoid  serious  impairment  of  the 
conduct  of  Government  business.”  This  author¬ 
ity  is  similar  to  that  vested  in  the  Secretary 
under  section  6  of  the  Walsh-Healey  Public 
Contracts  Act  (41  U.S.C.  40)  and  under  section 
105  of  the  Contract  Work  Hours  and  Safety 
Standards  Act  (40  U.S.C.  331). 

(b) (1)  Administrative  action  under  section 
4(b)  of  the  Act.  The  authority  conferred  on  the 
Secretary  by  section  4(b)  of  the  Act  will  be 
exercised  with  due  regard  to  the  remedial 
purpose  of  the  statute  to  protect  prevailing  labor 
standards  and  to  avoid  the  undercutting  of  such 
standards  which  could  result  from  the  award  of 
Government  work  to  contractors  who  will  not 
observe  such  standards,  and  whose  saving  in 
labor  cost  therefrom  enables  them  to  offer  a 
lower  price  to  the  Government  than  can  he 
offered  by  the  fair  employers  who  maintain  the 
prevailing  standards.  Administrative  action  con¬ 
sistent  with  this  statutory  purpose  may  he  taken 
under  section  4(b)  with  or  without  a  request 
therefor,  when  found  necessary  and  pro|>er  in 
accordance  with  the  statutory  standards  No 
formal  procedures  have  been  prescrilied  for 
requesting  such  action,  except  as  provided  in 
subparagraph  (2)  of  this  paragraph.  However,  a 
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request  for  exemption  from  the  Act’s  provisions 
will  be  granted  only  upon  a  strong  and  affirma¬ 
tive  showing  that  it  is  necessary  and  proper  in 
the  public  interest  or  to  avoid  serious  impair¬ 
ment  of  Government  business.  If  the  request  for 
administrative  action  under  section  4(b)  is  not 
made  by  the  headquarters  office  of  the  contract¬ 
ing  agency  to  which  the  contract  services  are  to 
be  provided,  the  views  of  such  office  on  the 
matter  should  be  obtained  and  submitted  with 
the  request  or  the  contracting  officer  may 
forward  such  a  request  through  channels  to  the 
agency  headquarters  for  submission  with  the 
latter’s  views  to  the  Administrator  of  the  Wage 
and  Hour  Division,  Department  of  Labor,  when¬ 
ever  any  wage  payment  issues  are  involved.  Any 
request  relating  to  an  occupational  safety  or 
health  issue  shall  be  submitted  to  the  Assistant 
Secretary  for  Occupational  Safety  and  Health, 
Department  of  Labor. 

(2)  Occupational  safety  and  health  issues.  In 
considering  any  request  for  a  variation  on  any 
occupational  safety  or  health  issue  arising  under 
the  contract  clause  prescribed  in  section  4.6(f), 
there  shall  be  provided  procedural  safeguards 
equivalent  to  those  prescribed  in  section  6(d)  of 
the  Occupational  Safety  and  Health  Act  of  1970 
(84  Stat.  1596).  Pending  the  adoption  of  rules 
of  procedure  applying  the  aforementioned  sec¬ 
tion  6(d),  the  applicable  rules  of  procedure  shall 
be  specified  in  the  notice  of  any  hearing  which 
may  be  provided. 

(c)  Documentation  of  official  action  under 
section  4(b).  All  papers  and  documents  made  a 
part  of  the  official  record  of  administrative 
action  pursuant  to  section  4(b)  of  the  Act  are 
available  for  public  inspection  in  accordance 
with  the  regulations  in  29  CFR  Part  70.  Limita¬ 
tions,  variations,  tolerances  and  exemptions  of 
general  applicability  and  legal  effect  promul¬ 
gated  pursuant  to  such  authority  are  published 
in  the  FEDERAL  REGISTER  and  made  a  part 
of  the  rules  incorporated  in  this  Part  4.  For 
convenience  in  use  of  the  rules  they  are  set  forth 
in  the  sections  of  this  part  covering  the  subject 
matter  to  which  they  relate,  rather  than  as  a 
separate  listing.  (See,  for  example,  the  exemp¬ 
tion  provided  in  section  4.5(b)  and  the  limita¬ 
tions  set  forth  in  sections  4.115  et  seq.)  Any 
rules  that  are  promulgated  under  section  4(b)  of 
the  Act  relating  to  subject  matter  not  dealt  with 


elsewhere  in  this  Part  4  will  be  set  forth 
immediately  following  this  paragraph. 

[33  FR  9880,  July  10,  1968,  as  amended  at  36  FR 
9864,  May  29.  1971 ;  43  FR  28467,  June  30,  1978 ) 


PARTICULAR  APPLICATIONS  OF 
CONTRACT  COVERAGE  PRINCIPLES 

Section  4.130  Types  of  covered  service  con¬ 
tracts  illustrated 

The  types  of  contracts,  the  principal  purpose 
of  which  is  to  furnish  services  through  the  use  of 
service  employees,  are  too  numerous  and  varied 
to  permit  an  exhaustive  listing.  The  following 
list  is  illustrative,  however,  of  the  types  of 
services  called  for  by  such  contracts  that  have 
been  found  to  come  within  the  coverage  of  the 
Act. 

(a)  Aerial  spraying. 

(b)  Aerial  reconnaissance  for  fire  detection. 

(c)  Ambulance  service. 

(d)  Cafeteria  and  food  service. 

(e)  Chemical  testing  and  analysis. 

( f )  Clothing  alteration  and  repair. 

(g)  Custodial  and  janitorial  services. 

(h)  Electronic  equipment  maintenance  and 
operation. 

(i)  Flight  training. 

(j)  Forest  fire  fighting. 

ik)  Geological  field  surveys. 

(l)  Grounds  maintenance. 

( m )  Guard  or  watchman  service. 

(n)  Landscaping  (other  than  part  of  con¬ 
struction). 

(o)  Laundry  and  dry  cleaning. 

(p)  Linen  supply  service. 

(q)  Lodging  and  meals. 

(r)  Mail  hauling. 

(s)  Maintenance  and  repair  of  motor  equip¬ 
ment. 

(t)  Maintenance  and  repair  of  office  equip¬ 
ment. 

(u)  Miscellaneous  housekeeping. 

(v)  Motor  Pool  operation. 

( w )  Pac  king  and  crating. 

(x)  Parking  services. 

(y)  Snow  removal. 

(z)  Stenographic  reporting. 

(aa)  Support  services  at  military  installations. 
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(bb)  Taxicab  services. 

(cc)  Tire  and  tube  repairs. 

(dd)  Transporting  property  or  personnel  (ex¬ 
cept  as  explained  in  section  4.117). 

(ee)  Trash  and  garbage  removal. 

(ff)  Warehousing  or  storage. 

(gg)  Drafting  and  illustrating. 

(hh)  Mortuary  services. 

Section  4.131  Furnishing  services  involving 
more  than  use  of  labor 

(a)  If  the  principal  purpose  of  a  contract  is  to 
furnish  services  in  the  performance  of  which 
service  employees  will  be  used,  the  Act  will 
apply  to  the  contract,  in  the  absence  of  an 
exemption,  even  though  the  use  of  nonlabor 
items  may  be  an  important  element  in  the 
furnishing  of  the  services  called  for  by  its  terms. 
The  Act  is  concerned  with  protecting  the  labor 
standards  of  workers  engaged  in  performing  such 
contracts,  and  is  applicable  if  the  statutory 
coverage  test  is  met,  regardless  of  the  proportion 
of  the  labor  cost  to  the  total  cost  of  furnishing 
the  contract  services,  the  form  in  which  the 
contract  is  drafted,  or  the  necessity  of  providing 
tangible  nonlabor  items  in  performing  the  con¬ 
tract  obligations.  A  procurement  that  requires 
tangible  items  to  be  supplied  as  a  part  of  the 
service  furnished  is  covered  by  the  Act  so  long  as 
the  facts  show  that  the  contract  is  chiefly  for 
services,  and  that  the  furnishing  of  tangible 
items  is  of  secondary  importance. 

(b)  Some  examples  of  covered  contracts  illus¬ 
trating  these  principles  may  be  helpful.  One  such 
example  is  a  contract,  for  the  maintenance  and 
repair  of  typewriters.  Such  a  contract  may 
require  the  contractor  to  furnish  typewriter 
parts,  as  the  need  arises,  in  performing  the 
contract  services.  Since  this  does  not  change  the 
principal  purpose  of  the  contract,  which  is  to 
furnish  the  maintenance  and  repair  services 
through  the  use  of  service  employees,  the 
contract  remains  subject  to  the  Act.  The  same  is 
true  of  contracts  for  maintenance  or  repair  of 
motor  vehicles  or  other  equipment.  (As  noted  in 
section  4.122,  if  such  contracts  exceed  $10,000 
in  amount,  the  Walsh-Healey  Public  Contracts 
Act  may  also  apply  to  them,  in  which  event  the 
employees  performing  work  required  to  be  done 
in  accordance  with  its  provisions  would  be 


exempt  from  the  application  of  the  Service 
Contract  Act.) 

(c)  Another  example  of  the  application  of 
the  above  principle  is  a  contract  for  the  recur¬ 
rent  supply  to  a  Government  agency  of  freshly 
laundered  items  on  a  rental  basis.  It  is  plain  from 
the  legislative  history  that  such  a  contract  is 
typical  of  those  intended  to  be  covered  by  the 
Act.  Although  tangible  items  owned  by  the 
contractor  are  provided  on  a  rental  basis  for  the 
use  of  the  Government,  the  service  furnished  by 
the  contractor  in  making  them  available  for  such 
use  when  and  where  they  are  needed,  through 
the  use  of  service  employees  who  launder  and 
deliver  them,  is  the  principal  purpose  of  the 
contract.  Similarly,  a  contract  in  the  form  of 
rental  of  equipment  with  operators  for  the 
plowing  and  reseeding  of  a  park  area  is  a  service 
contract.  The  Act  applies  to  it  because  its 
principal  purpose  is  the  service  of  plowing  and 
reseeding,  which  will  be  performed  by  service 
employees,  although  as  a  necessary  incident  the 
contractor  is  required  to  furnish  equipment.  For 
like  reasons  the  contracts  for  aerial  spraying  and 
aerial  reconnaissance  listed  in  section  4.130  are 
covered,  even  though  the  use  of  airplanes,  an 
expensive  item  of  equipment,  is  essential  in 
performing  such  services.  Contracts  under  which 
the  contractor  agrees  to  provide  the  Government 
with  vehicles  or  equipment  on  a  rental  basis  with 
drivers  or  operators  are  similarly  deemed  con¬ 
tracts  to  furnish  services,  in  the  performance  of 
which  service  employees  will  be  used.  (Such 
contracts  are  not  considered  contracts  for  fur¬ 
nishing  equipment  within  the  meaning  of  the 
Walsh-Healey  Public  Contracts  Act.) 

Section  4.132  Services  and  other  items  to  be 
furnished  under  single  contract 

If  the  principal  purpose  of  a  contract  specifi¬ 
cation  is  to  furnish  services  through  the  use  of 
service  employees  within  the  meaning  of  the 
Act,  the  contract  to  furnish  such  services  is  not 
removed  from  the  Act’s  c  iverage  merely  be¬ 
cause,  as  a  matter  of  convenience  in  procure¬ 
ment,  it  is  combined  in  a  single  contract 
document  with  specifications  for  the  procure¬ 
ment  of  different  or  unrelated  items.  For  ex¬ 
ample,  a  contracting  agency  may  invite  bids  for 
supplying  a  quantity  of  new  typewriters  and  for 
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the  maintenance  and  repair  of  the  typewriters 
already  in  use,  under  separate  bid  specifications. 
The  principal  purpose  of  the  latter,  but  not  the 
former,  would  be  the  furnishing  of  services 
through  the  use  of  service  employees.  A  type¬ 
writer  company  might  be  the  successful  bidder 
on  both  items  and  the  specifications  for  each 
might  be  included  in  a  single  contract  for  the 
convenience  of  the  parties.  In  such  a  case,  the 
contract  obligation  to  furnish  the  maintenance 
and  repair  services  would  be  subject  to  the 
provisions  of  the  Act.  The  “principal  purpose” 
test  would  be  applicable  to  the  specification  for 
such  services  rather  than  to  the  combined 
contract.  The  Act  would  not  apply  in  such  case 
to  the  contract  obligation  to  furnish  new  type¬ 
writers,  although  its  performance  would  be 
subject  to  the  provisions  of  the  Walsh-Healey 
Public  Contracts  Act  if  the  amount  was  in  excess 
of  $10,000. 

Section  4.133  Government  as  beneficiary  of 
contract  services 

(a)  In  general.  The  Act  does  not  say  to  whom 
the  services  under  a  covered  contract  must  be 
furnished;  so  far  as  its  language  is  concerned,  it 
is  enough  if  the  contract  is  “entered  into”  by 
and  with  the  Government  and  if  its  principal 
purpose  is  “to  furnish  services  in  the  United 
States  through  the  use  of  service  employees.” 
The  legislative  history  indicates  an  intention  to 
cover  at  least  contracts  for  services  of  direct 
benefit  to  the  Government,  its  property,  or  its 
civilian  or  military  personnel  for  whose  needs  it 
is  necessary  or  desirable  for  the  Government  to 
make  provision  for  such  services.  Such  contracts 
as  those  for  furnishing  food  service  and  laundry 
and  dry  cleaning  service  for  personnel  at  military 
installations,  for  example,  were  specifically  re¬ 
ferred  to.  Where  the  principal  purpose  of  the 
Government  contract  is  to  provide  these  or 
other  services  to  the  Government  or  its  person¬ 
nel  through  the  use  of  service  employees,  the 
contract  is  within  the  general  coverage  of  the 
Act  regardless  of  the  source  of  the  funds  from 
which  the  contractor  is  paid  for  the  service  and 
irrespective  of  whether  he  performs  the  work  in 
his  own  establishment,  on  a  Government  instal¬ 
lation,  or  elsewhere.  The  fact  that  the  contract 
permits  him  to  provide  the  service*  directly  to 


individual  personnel  as  a  concessionaire,  rather 
than  through  the  contracting  agency,  does  not 
require  a  different  conclusion. 

(b)  Special  situations.  It  is  not  considered 
that  the  Act  was  intended  to  cover  every 
contract,  however,  which  is  entered  into  with 
the  Government  by  a  contractor  to  furnish 
services,  no  matter  how  indirect  or  remote  a 
benefit  the  Government  may  derive  therefrom. 
If,  for  example,  a  contract  with  the  Government 
grants  the  contractor  the  privilege  of  operating 
as  a  concessionaire  in  a  Government  park  for  the 
purpose  of  furnishing  services  to  the  public 
generally  rather  than  to  the  Government  or  to 
personnel  engaged  in  its  business,  the  contract  is 
not  considered  subject  to  the  Act.  Since  the 
statute  itself  provides  no  clear  line  of  demarca¬ 
tion,  questions  of  contract  coverage  where 
doubt  arises  because  of  remoteness  of  benefit  to 
the  Government  from  the  services  to  be  fur¬ 
nished  should  be  referred  to  the  Office  of 
Government  Contract  Wage  Standards,  for  reso¬ 
lution. 

(33  FR  9880,  July  10,  1968.  as  amended  at  36  FR  286. 
Jan.  8,  1971;  43  FR  28467.  June  30,  1978] 

Section  4.134  Contracts  outside  the  Act’s 
coverage 

(a)  Contracts  entered  into  by  agencies  other 
than  those  of  the  Federal  Government  or  the 
District  of  Columbia  as  described  in  sections 
4.107-4.108  of  this  subpart  are  not  within  the 
purview  of  the  Act.  Thus,  the  Act  does  not 
cover  service  contracts  entered  into  with  any 
agencies  of  Puerto  Rico,  tiie  Virgin  Islands, 
American  Samoa,  or  Guam  acting  in  behalf  of 
their  respective  local  governments.  Similarly,  it 
does  not  cover  service  contracts  entered  into  by 
agencies  of  States  or  local  public  bodies,  not 
acting  as  agents  for  or  on  behalf  of  the  United 
States  or  the  District  of  Columbia,  even  though 
Federal  financial  assistance  may  be  provided  for 
such  contracts  under  Federal  law  or  the  terms 
and  conditions  specified  in  Federal  law  may 
govern  the  award  and  operation  of  the  contracts. 

(b)  Further,  as  already  noted  in  sections 
4.111-4.113,  the  Act  does  not  apply  to  Govern¬ 
ment  contracts  which  do  not  have  as  their 
principal  purpose  the  furnishing  of  services,  or 
which  call  for  no  services  to  lie  furnished  within 
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the  United  States  or  through  the  use  of  service 
employees  as  those  terms  are  defined  in  the  Act. 
Clearly  outside  the  Act’s  coverage  for  these 
reasons  are  such  contracts  as  those  for  the 
purchase  of  tangible  products  which  the  Govern¬ 
ment  needs  (e.g.  fuel,  vehicles,  office  equipment, 
and  supplies),  for  the  logistic  support  of  an  air 
base  in  a  foreign  country  or  for  the  services  of  a 
lawyer  to  examine  the  title  to  land.  Similarly, 
where  the  Government  contracts  for  a  lease  of 
building  space  for  Government  occupancy  and 
as  an  incidental  part  of  the  lease  agreement  the 
building  owner  agrees  to  furnish  janitorial  and 
other  building  services  through  the  use  of  service 
employees,  the  leasing  of  the  space  rather  than 
the  furnishing  of  the  building  services  is  the 
principal  purpose  of  the  contract,  and  the  Act 
does  not  apply.  Another  type  of  contract  which 
is  outside  the  coverage  of  the  Act  because  it  is 
not  for  the  principal  purpose  of  furnishing 
services  may  be  illustrated  by  a  contract  for  the 
rental  of  parking  space  under  which  the  Govern¬ 
ment  agency  is  simply  given  a  lease  or  license  to 
use  the  contractor’s  real  property.  Such  a 
contract  is  to  be  distinguished  from  contracts 
for  the  live  storage  of  vehicles  which  are 
delivered  into  the  possession  or  custody  of  the 
contractor,  who  will  provide  the  required  serv¬ 
ices  including  the  parking  or  retrieval  of  the 
vehicle. 

(c)  There  are  a  number  of  types  of  contracts 
which,  while  outside  the  Act’s  coverage  in  the 
usual  case,  may  be  subject  to  its  provisions 
under  the  conditions  and  circumstances  of  a 
particular  procurement,  because  these  may  be 
such  as  to  require  a  different  view  of  the 
principal  purpose  of  the  contract.  Thus,  the 
ordinary  contract  for  the  recapping  of  tires 
would  have  as  its  principal  purpose  the  manu¬ 
facture  and  furnishing  of  rebuilt  tires  for  the 
Government  rather  than  the  furnishing  of  serv¬ 
ices  through  the  use  of  service  employees,  and 
thus  would  be  outside  the  Act’s  coverage. 
Similarly,  contracts  calling  for  printing,  repro¬ 
duction,  and  duplicating  ordinarily  would  ap¬ 
pear  to  have  as  their  principal  purpose  the 
furnishing  in  quantity  of  printed,  reproduced,  or 
duplicated  written  materials  rather  than  the 
furnishing  of  the  reproduction  services  through 
the  use  of  service  employees.  However,  in  a 
particular  case,  the  terms,  conditions,  and 


circumstances  of  the  procurement  would  be 
such  that  the  facts  would  show  its  purpose  to  be 
chiefly  the  obtaining  of  services  (e.g.,  repair 
services,  typesetting,  photostating,  editing,  etc.), 
and  where  such  services  would  require  the  use  of 
service  employees  the  contract  would  be  subject 
to  the  Act  unless  excluded  therefrom  for  some 
other  reason. 

(d)  A  further  category  of  contracts  outside 
the  coverage  of  the  Act  includes  those  service 
contracts  which  would  otherwise  be  covered  but 
to  which  the  Act  does  not  apply  because  they 
were  entered  into  pursuant  to  negotiations 
concluded  or  invitations  for  bids  issued  before 
January  20,  1966  (see  section  4.102)  and  have 
remained  in  effect  without  change  since  that 
date. 


DETERMINING  AMOUNT  OF  CONTRACT 

Section  4.140  Significance  of  contract  amount 

As  set  forth  in  section  4.103  and  in  the 
requirements  of  sections  4.6-4. 7,  the  obligations 
of  a  contractor  with  respect  to  labor  standards 
differ  in  the  case  of  a  covered  and  nonexempt 
contract,  depending  on  whether  the  contract  is 
or  is  not  in  excess  of  $2,500.  Rules  for  resolving 
questions  that  may  arise  as  to  whether  a 
contract  is  or  is  not  in  excess  of  this  figure  are 
set  forth  in  the  following  sections. 

Section  4.141  General  criteria  for  measuring 
amount 

(a)  In  general,  the  contract  amount  is  meas¬ 
ured  by  the  consideration  agTeed  to  be  paid, 
whether  in  money  or  other  valuable  considera¬ 
tion,  in  return  for  the  obligations  assumed  under 
the  contract.  Thus,  even  though  a  contractor, 
such  as  a  wrecker  entering  into  a  contract  with 
the  Government  to  raze  a  building  on  a  site 
which  \  ill  remain  vacant,  may  not  be  entitled  to 
receive  any  money  from  the  Government  for 
such  work  under  his  contract  or  may  even  agree 
to  pay  the  Government  in  return  for  the  right  to 
dispose  of  the  salvaged  materials,  the  contract 
will  be  deemed  one  in  excess  of  $2,500  if  the 
value  of  the  property  obtained  by  the  contrac¬ 
tor,  less  anything  he  might  pay  the  Government, 
is  in  excess  of  such  amount. 
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(l)|  All  bids  from  the  same  person  on  the 
same  invitation  for  bids  will  constitute  a  single 
offer,  and  tin-  total  award  to  such  person  will 
determine  the  amount  involved  for  purposes  of 
the  Act.  Where  the  procurement  is  made  with¬ 
out  formal  advertising,  in  arriving  at  the  aggre¬ 
gate  amount  involved,  there  must  be  included  all 
property  and  services  which  wmuld  properly  be 
grouped  together  m  a  single  transaction  and 
which  would  be  included  in  a  single  advertise¬ 
ment  for  bids  if  the  procurement  were  being 
effected  by  formal  advertising.  However,  where 
an  invitation  is  for  services  in  an  amount  in 
excess  of  $2,500  and  bidders  are  permitted  to 
bid  on  a  portion  of  the  services  not  amounting 
to  more  than  $2,500,  the  amounts  of  the 
contracts  awarded  separately  to  individual  and 
unrelated  bidders  will  be  measured  by  the 
portions  of  the  services  covered  by  their  respec¬ 
tive  contracts. 

(c)  Where  a  contract  is  issued  in  an  amount  in 
excess  of  $2,500  this  amount  will  govern  for 
purposes  of  application  of  the  Act  even  though 
penalty  deductions,  deductions  for  prompt  pay¬ 
ment,  and  similar  deductions  may  reduce  the 
amount  actually  expended  by  the  Government 
to  $2,500  or  less. 

Section  4.142  Contracts  in  an  indefinite 
amount 

(a)  Every  contract  subject  to  this  Act  (and 
any  bid  specification  therefor)  which  is  indefi¬ 
nite  in  amount  and  is  not  otherwise  exempt 
from  the  requirements  of  section  2(a)  of  the  Act 
and  section  4.6  is  required  to  contain  the  clauses 
prescribed  in  .section  4.6  for  contracts  in  excess 
of  $2,500,  unless  the  contracting  officer  has 
definite  know  ledge  in  advance  that  the  contract 
will  not  exceed  $2,500  in  any  event. 

(b)  Where  ontracts  or  agreements  between  a 
Government  agency  and  prospective  purveyors 
of  services  are  negotiated,  which  provide  terms 
and  conditions  under  which  services  will  be 
furnished  through  the  use  of  service  employees 
in  response  to  individual  purchase  orders  or 
calls,  if  any,  which  may  be  Issued  by  the  agency 
during  the  life  of  the  agreement,  these  agree¬ 
ments  would  ordinarily  constitute  contracts 
within  the  intendment  of  the  Act  under  princi¬ 
ples  judicially  established  in  United  Biscuit  Co. 


v.  Wirtz  17  WH  Cases  140  (C.A.D.C.),  a  case 
arising  under  the  Walsh -I leak  v  Public  Contracts 
Act.  Such  a  contract,  which  may  be  in  the 
nature  of  a  bilateral  option  contract  and  not 
obligate  the  Government  to  order  any  services  or 
the  contractor  to  furnish  any.  nevertheless  gov¬ 
erns  any  procurement  of  services  that  may  be 
made  through  purchase  orders  or  calls  issued 
under  its  terms.  Since  the  amount  of  the 
contract  is  indefinite,  it  is  subject  to  the  rule 
stated  in  paragraph  (a l  of  this  section.  The 
amount  of  the  contract  is  not  determined  bv  the 
amount  of  any  individual  call  or  purchase  order. 

CHANGES  IN  CONTRACT  COVERAGE 

Section  4.143  Effects  of  changes  or  extensions 
of  contracts,  generally 

Sometimes  an  existing  service  contract  is 
modified,  amended,  or  extended  in  such  a 
manner  or  at  such  a  time  that,  if  originally 
entered  into  in  its  changed  form  at  such  time, 
the  application  of  provisions  ol  the  Act  to  it 
would  be  different  at  such  time  from  the 
application  of  the  Act’s  provisions  to  the  origi¬ 
nal  contract  at  the  time  it  was  entered  into.  One 
example  is  a  contract  to  which  the  Act  did  not 
originally  apply  because  invitations  for  bids 
thereon  were  issued  prior  to  January  20,  1966, 
which  is  subsequently  extended.  Another  ex¬ 
ample  is  a  contract  which,  when  originally 
executed,  was  exempted  from  the  provisions  of 
section  2(a)  of  the  Act  and  section  4.6  requiring 
specification  in  the  contract  ot  predetermined 
monetary  wage  rates  and  fringe  benefits,  because 
no  wage  determination  had  been  made  prior  to 
the  invitation  for  bids;  and  then,  at  a  iater  time, 
contract  amendments  relative  to  the  scope  of 
the  work  are  incorporated  after  prevailing  wage 
and  fringe  benefit  determinations  have  been 
made  for  classes  of  service  employees  in  the 
locality  which  will  he  engaged  in  the  contract 
work.  The  general  rule  with  respect  to  such 
contracts  is,  that  whenever  changes  are  made  in 
the  terms  of  the  contract,  the  provisions  of  the 
Act  and  the  regulations  thereunder  will  apply  to 
the  changed  contract  in  the  same  manner  and  to 
the  same  extent  as  they  would  to  a  wholly  new 
contract  in  the  same  terms  if  such  a  contract 
were  entered  into  at  the  time  of  the  change. 
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I’nder  this  rule,  the  contract  in  the  first  example 
would  become  subject  to  the  Act  and  regu¬ 
lations  when  the  changes  were  effected  in  it, 
although  it  was  not  originally  covered.  Similarly, 
the  specified  monetary  wages  and  fringe  benefits 
would  have  to  be  incorporated  in  the  amended 
contract  in  the  second  example,  although  not 
required  in  the  contract  originally  entered  into. 
However,  contract  modifications  or  amendments 
(other  than  contract  extensions)  that  are  un¬ 
related  to  the  labor  requirements  of  a  contract 
will  not  be  deemed  to  create  a  new  contract  for 
purposes  of  the  Act.  In  addition,  only  significant 
changes  related  to  labor  requirements  will  be 
considered  as  creating  new  contracts.  This  limi¬ 
tation  on  the  application  of  the  Act  has  been 
found  to  be  a  reasonable  one,  and  necessary  and 
proper  in  the  public  interest  and  to  avoid  serious 
impairment  of  the  conduct  of  Government 
business  in  accordance  with  the  provisions  of 
section  4(b)  of  the  Act.  Also,  a  contract  will  be 
deemed  entered  into  when  the  term  of  an 
existing  contract  is  extended,  pursuant  to  an 
option  clause  or  otherwise,  so  that  the  con¬ 
tractor  furnishes  services  over  an  extended 
period  of  time,  rather  than  being  granted  extra 
time  to  fulfill  his  original  commitment. 

Section  4.144  Contract  modifications  affect¬ 
ing  amount 

Pursuant  to  the  rule  set  forth  in  section 
4.143,  where  a  contract  which  was  originally 
issued  in  an  amount  not  in  excess  of  $2,500  is 
later  modified  so  that  its  amount  may  exceed 
that  figure,  all  the  provisions  of  section  2(a)  of 
the  Act,  and  the  regulations  thereunder  are 
applicable  from  the  date  of  modification  to  the 
date  of  contract  completion.  In  the  event  of 
such  modification  the  contracting  officer  will 
immediately  insert  the  required  contract  clauses 
into  the  contract  and  notify  the  Department  of 
Labor  of  such  action.  In  the  event  that  a 
contract  for  services  subject  to  the  Act  in  excess 
of  $2,500  is  modified  so  that  it  cannot  exceed 
$2,500,  compliance  with  the  provisions  of  sec¬ 
tion  2(a)  of  the  Act  and  the  contract  clauses 
required  thereunder  ceases  to  be  an  obligation  of 
the  contractor  when  such  modification  becomes 
effective. 


Section  4.145  Extended  term  contracts 

Sometimes  service  contracts  are  entered  into 
for  a  term  of  years;  however,  their  continuation 
in  effect  is  subject  to  the  appropriation  by 
Congress  of  funds  for  each  new  fiscal  year.  In 
such  event,  for  purposes  of  this  Act,  a  contract 
shall  be  deemed  entered  into  at  the  beginning  of 
each  n6w  fiscal  year  during  which  the  terms  of 
the  original  contract  are  made  effective  by  an 
appropriation  for  the  purpose.  In  other  cases  a 
service  contract,  entered  into  for  a  specified 
term  by  a  Government  agency,  may  contain  a 
provision  such  as  an  option  clause  under  which 
the  agency  may  unilaterally  extend  the  contract 
for  a  period  of  the  same  length  or  other 
stipulated  period.  If  a  new  appropriation  is 
required  to  finance  such  extension,  the  rule  just 
stated  will  apply.  In  any  event,  however,  since 
the  exercise  of  the  option  results  in  the  rendi¬ 
tion  of  services  for  a  new  or  different  period  not 
included  in  the  term  for  which  the  contractor  is 
obligated  to  furnish  services  or  for  which  the 
Government  is  obligated  to  pay  under  the 
original  contract  in  the  absence  of  such  action  to 
extend  it,  the  contract  for  the  additional  period 
is  within  the  intendment  of  the  Act  in  the  same 
position  as  a  wholly  new  contract  with  respect 
to  application  of  the  Act’s  provisions  and  the 
regulations  thereunder. 

PERIOD  OF  COVERAGE 

Section  4.146  Contract  obligations  after 
award,  generally 

A  contractor’s  obligation  to  observe  the  provi¬ 
sions  of  the  Act  arises  oi  the  date  he  is  informed 
that  he  has  received  the  award  of  the  contract, 
not  necessarily  the  date  of  formal  execution. 
However,  he  is  required  to  comply  with  the 
provisions  of  the  Act  and  regulations  thereunder 
only  while  his  employees  are  performing  on  the 
contract,  provided  his  records  make  clear  the 
period  of  such  performance. 

EMPLOYEES  COVERED  BY  THE  ACT 
Section  4.150  Employee  coverage  generally 

The  Act,  in  section  2(b),  makes  it  clear  that 
its  provisions  apply  generally  to  all  employees 
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engaged  in  performing  work  on  a  covered 
contract  entered  into  by  the  contractor  with  the 
Federal  Government,  regardless  of  whether  they 
are  his  employees  or  those  of  any  subcontractor 
under  such  contract.  All  employees  who,  on  or 
after  the  date  of  award,  are  engaged  in  working 
on  or  in  connection  with  the  contract,  either  in 
performing  the  specific  services  called  for  by  its 
terms  or  in  performing  other  duties  necessary  to 
the  performance  of  the  contract,  are  thus 
subject  to  the  Act  unless  a  specific  exemption 
(see  sections  -1.115  et  seq.)  is  applicable.  All 
such  employees  must  be  paid  wages  at  a  rate  not 
less  than  the  minimum  wage  specified  under 
section  6(a)(  1 )  of  the  Fair  Labor  Standards  Act 
(29  U.S.C.  206(a)  ( 1),  as  amended).  Payment  of  a 
higher  minimum  monetary  wage  and  the  furnish¬ 
ing  of  fringe  benefits  may  be  required  under  the 
contract,  pursuant  to  the  provisions  of  section 
2(a)(1),  (2),  of  the  Act. 

(43  FR  1492,  Jan.  10,  19781 

Section  4.151  Employees  covered  by  provi¬ 
sions  of  section  2(a) 

The  provisions  of  section  2(a)  of  the  Act 
prescribe  labor  standards  requirements  applica¬ 
ble,  except  as  otherwise  specifically  provided,  to 
every  contract  in  excess  of  $2,500  which  is 
entered  into  by  the  United  States  or  the 
District  of  Columbia  for  the  principal  purpose 
of  furnishing  services  in  the  United  States 
through  the  use  of  service  employees.  These 
provisions  apply  to  all  service  employees  en¬ 
gaged  in  the  performance  of  such  a  contract  or 
any  subcontract  thereunder.  The  Act,  in  section 
8(b)  defines  the  term  “service  employee”.  The 
general  scope  of  the  definition  is  considered  in 
section  4.113(b)  of  this  subpart. 

Section  4.152  Employees  subject  to  prevailing 
compensation  provisions  of  sections 
2(a)  (1)  and  (2) 

Under  sections  2(a)  (1)  and  (2)  of  the  Act 
minimum  monetary  wages  and  fringe  benefits  to 
be  paid  or  furnished  the  various  classes  of  service 
employees  performing  such  contract  work  are 
determined  by  the  Secretary  of  Labor  or  his 
authorized  representative  in  accordance  with 
prevailing  rates  and  fringe  benefits  for  such 


employees  in  the  locality  and  are  required  to  be 
specified  in  such  contracts  and  subcontracts 
thereunder.  All  service  employees  of  the  classes 
who  actually  perform  the  specific  services  called 
for  by  the  contract  (e.g.  janitors  performing  on  a 
contract  for  office  cleaning;  stenographers  per¬ 
forming  on  a  contract  for  stenographic  report¬ 
ing)  are  covered  by  the  provisions  specifying 
such  minimum  monetary  wages  and  fringe  bene¬ 
fits  for  such  classes  of  service  employees. 

Section  4.153  Inapplicability  of  prevailing 
compensation  provisions  to  some  employees 

There  may  be  employees,  used  by  a  contrac¬ 
tor  or  subcontractor  in  performing  a  service 
contract  in  excess  of  $2,500  which  is  subject  to 
the  Act,  whose  services,  although  necessary  to 
the  performance  of  the  contract,  are  not  subject 
to  minimum  monetary  wage  or  fringe  benefit 
provisions  contained  in  the  contract  pursuant  to 
section  2(a).  This  may  occur  either  because  such 
employees  do  not  come  within  the  classes  of 
service  employees,  directly  engaged  in  perform¬ 
ing  the  specified  contract  services,  which  are 
included  in  the  Secretary’s  determinations  of 
monetary  wages  and  fringe  benefits  and  for 
which  such  compensation  is  specified  in  the 
contract  (an  example  might  be  a  laundry  con¬ 
tractor’s  billing  clerk  performing  billing  work 
with  respect  to  the  items  laundered);  or  because 
the  contract  itself  is  exempted  from  the  prede¬ 
termined  wage  and  fringe  benefit  requirements 
of  section  2(a)  (under  the  provisions  of  section 
4.5)  as  a  contract  calling  for  services  of  classes  of 
service  employees  with  respect  to  whom  there  is 
no  currently  applicable  wage  or  fringe  benefit 
determination  for  the  locality.  In  all  such 
situations  the  employees,  who  are  engaged  in 
performing  work  on  the  contract  but  for  whom 
no  monetary  minimum  wage  or  fringe  benefits 
are  specified  by  its  provisions,  are  nevertheless 
subject  to  the  minimum  wage  provision  of 
section  2(b)  (see  section  4.150)  requiring  pay¬ 
ment  of  not  less  than  the  minimum  wage 
specified  under  section  6(a)(1)  of  the  Fair 
Labor  Standards  Act  to  all  employees  working 
on  a  covered  contract,  unless  specifically  ex¬ 
empt.  The  same  is  true  in  situations  where 
minimum  monetary  wages  and  fringe  benefits 
have  not  been  specified  in  the  contract  for  a 
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particular  class  or  classes  of  service  employees 
because  the  wage  and  fringe  benefit  determina¬ 
tions  applicable  to  the  locality  have  been  made 
only  for  other  classes  of  service  employees  who 
will  perform  the  contract  work,  and  not  for 
these.  However,  although  wages  lower  than  the 
specified  Fair  Labor  Standards  Act  minimum 
may  not  be  paid  to  such  employees  in  classes 
omitted  from  those  for  which  monetary  wages 
or  fringe  benefits  were  predetermined  and  speci¬ 
fied  in  the  contract,  the  employer  will  be 
required  to  pay  any  higher  monetary  wages 
together  with  fringe  benefits  which  may  be 
specified  for  them  pursuant  to  agreement  of  the 
interested  parties  as  provided  in  section  4.6(b). 

Section  4.154  Employees  covered  by  sections 
2(a)  (3)  and  (4) 

The  safety  and  health  standards  of  section 
2(a)  (3)  (see  section  4.186)  and  the  notice 
requirements  of  section  2(a)  (4)  of  the  Act  (see 
section  4.183)  are  applicable,  in  the  absence  of  a 
specific  exemption,  to  every  service  employee 
engaged  by  a  contractor  or  subcontractor  to 
furnish  services  under  a  contract  subject  to 
section  2(a)  of  the  Act. 

Section  4.155  Employee  coverage  does  not 
depend  on  form  of  employment  contract 

The  Act,  in  section  8(b),  makes  it  plain  that 
the  coverage  of  service  employees  depends  on 
whether  their  work  for  the  contractor  or  sub¬ 
contractor  on  a  covered  contract  is  that  of  a 
service  employee  as  defined  in  section  8(b)  and 
not  on  any  contractual  relationship  that  may  be 
alleged  to  exist  between  the  contractor  or 
subcontractor  and  such  persons. 

Section  4.156  Employees  in  bona  fide  exec¬ 
utive,  administrative,  or  professional  ca¬ 
pacity 

The  term  “service  employee”  as  defined  in 
Section  8(b)  of  the  Act  does  not  include  persons 
employed  in  a  bona  fide  executive,  administra¬ 
tive,  or  professional  capacity  as  those  terms  are 
defined  in  29  CFR  Part  541.  Employees  within 
the  definition  of  service  employee  who  are 
employed  in  an  executive,  administrative,  or 
professional  capacity  are  not  excluded  from 


coverage,  however,  even  though  they  are  highly 
paid,  if  they  fail  to  meet  the  tests  set  forth  in  29 
CFR  Part  541.  Thus,  such  employees  as  labora¬ 
tory  technicians,  draftsmen,  and  air  ambulance 
pilots,  though  they  require  a  high  level  of  skill  to 
perform  their  duties  and  may  meet  the  salary 
requirements  of  the  regulations  in  Part  541  of 
this  title,  are  ordinarily  covered  by  the  Act’s 
provisions  because  they  do  not  typically  meet 
the  other  requirements  of  those  regulations. 

[42  FR  43065,  Aug.  26,  1977  1 

COMPENSATION  STANDARDS 

Section  4.159  General  minimum  wage 

The  Act,  in  section  2(b)  (1),  provides  gener¬ 
ally  that  no  contractor  or  subcontractor  under 
any  Federal  contract  subject  to  the  Act  shall  pay 
any  of  his  employees  engaged  in  performing 
work  on  such  a  contract  less  than  the  minimum 
wage  specified  under  section  6(a)  ( 1)  of  the  Fair 
Labor  Standards  Act.  Section  2(a)  (1)  provides 
that  the  minimum  monetary  wage  specified  in 
any  such  contract  exceeding  $2,500  shall  in  no 
case  be  lower  than  this  Fair  Labor  Standards  Act 
minimum  wage.  Section  2(b)  (1)  is  a  statutory 
provision  which  applies  to  the  contractor  or 
subcontractor  without  regard  to  whether  it  is 
incorporated  in  the  contract;  however,  sections 
4.6-4. 7  provide  for  inclusion  of  its  requirements 
in  covered  contracts  and  subcontracts.  Because 
the  statutory  requirement  specifies  no  fixed 
monetary  wage  rate  and  refers  only  to  the 
minimum  wage  specified  under  section  6(a)  (1) 
of  the  Fair  Labor  Standards  Act,  and  because  its 
application  does  not  depend  on  provisions  of  the 
contract,  any  increase  in  such  Fair  Labor  Stand¬ 
ards  Act  minimum  wage  during  the  life  of  the 
contract  is,  on  its  effective  date,  also  effective  to 
increase  the  minimum  wage  payable  under  sec¬ 
tion  2(b)  (1)  to  employees  engaged  in  perform¬ 
ing  work  on  the  contract.  The  minimum  wage 
under  section  6(a)  (1)  of  the  Fair  Labor  Stand¬ 
ards  Act  is  $2.65  per  hour  beginning  January  1 , 

1978,  $2.90  per  hour  beginning  January  1, 

1979,  $3.10  per  hour  beginning  January  1, 

1980,  and  $3.35  per  hour  after  December  31, 
1980. 

[43  FR  1491,  January  10,  1978) 
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Section  4.160  Effect  of  section  6(e)  of  tiie 
Fair  Labor  Standards  Act 

Contractors  and  subcontractors  performing 
work  on  contracts  subject  to  the  Service  Con¬ 
tract  Act  are  required  to  pay  all  employees, 
including  those  employees  who  are  not  perform¬ 
ing  work  on  or  in  connection  with  such  con¬ 
tracts,  not  less  than  the  general  minimum  wage 
standard  provided  in  section  6(a)  (1)  of  the  Fair 
Labor  Standards  Act,  as  amended  (Pub.  L. 
95-151). 

(43  FR  1492,  Jan.  10,  1978] 

Section  4.161  Minimum  monetary  wages  un¬ 
der  contracts  exceeding  $2,500 

The  standards  established  pursuant  to  the  Act 
for  minimum  monetary  wages  to  be  paid  by 
contractors  and  subcontractors  under  service 
contracts  in  excess  of  $2,500  to  service  em¬ 
ployees  engaged  in  performance  of  the  contract 
or  subcontracts  are  required  to  be  specified  in 
the  contract  and  in  all  subcontracts  (see  section 
4.6).  Section  2(a)(1)  requires  that  every  such 
contract  (and  any  bid  specification  therefor) 
which  is  subject  to  the  Act  shall  contain  a 
“provision  specifying  the  minimum  monetary 
wages  to  be  paid  the  various  classes  of  service 
employees  in  the  performance  of  the  contract  or 
any  subcontract  thereunder,  as  determined  by 
the  Secretary  or  his  authorized  representative,  in 
accordance  with  prevailing  rates  for  such  em¬ 
ployees  in  the  locality,  which  in  no  case  shall  be 
lower  than"  the  minimum  wage  specified  under 
section  6(a)  ( 1 )  of  the  Fair  Labor  Standards  Act 
of  1938,  as  amended.  If  some  or  all  of  the 
determined  wages  in  a  contract  fall  below  the 
level  of  the  Fair  Labor  Standards  Act  minimum 
by  reason  of  a  change  in  that  rate  by  amend¬ 
ment  of  the  law,  these  rates  become  obsolete 
and  the  employer  is  obligated  under  section 
2(b)  (1)  of  the  Service  Contract  Act,  to  pay  the 
new  minimum  wage  rate  established  by  the 
amendment  as  of  the  date  it  becomes  effective. 
A  change  in  the  Fair  Labor  Standards  Act 
minimum  by  operation  of  law  would  also  have 
the  same  effect  on  advertised  specifications  or 
negotiations  for  covered  service  contracts,  i.e.,  it 
would  make  ineffective  and  would  supplant  any 
lower  rate  or  rates  included  in  such  specifica¬ 


tions  or  negotiations  whether  or  not  determined. 
However,  unless  affected  by  such  a  change  in  the 
Fair  Labor  Standards  Act  minimum  wage  or  by 
contract  changes  necessitating  the  insertion  of 
new  wage  provisions  (see  sections  4.143-4.145), 
the  minimum  monetary  wage  rate  specified  in 
the  contract  for  each  of  the  classes  of  service 
employees  for  which  wage  determinations  have 
been  made  under  section  2(a)  (1)  will  continue 
to  apply  throughout  the  period  of  contract 
performance.  No  change  in  the  obligation  of  the 
contractor  or  subcontractor  with  respect  to 
minimum  monetary  wages  will  result  from  the 
mere  fact  that  higher  or  lower  wage  rates  may  be 
determined  to  be  prevailing  for  such  employees 
in  the  locality  after  the  award  and  before 
completion  of  the  contract.  Such  wage  deter¬ 
minations  are  effective  for  contracts  not  yet 
awarded,  as  provided  in  section  4.5(b). 

Section  4.162  Fringe  benefits  under  contracts 
exceeding  $2,500 

(a)  Section  2(a)  (2)  of  the  Act  requires  that 
every  covered  contract  in  excess  of  $2,500  shall 
contain  “a  provision  specifying  the  fringe  bene¬ 
fits  to  be  furnished  the  various  classes  of  service 
employees,  engaged  in  the  performance  of  the 
contract  or  any  subcontract  thereunder,  as 
determined  by  the  Secretary  or  his  authorized 
representative  to  be  prevailing  for  such  em¬ 
ployees  in  the  locality.  Such  fringe  benefits  shall 
include  medical  or  hospital  care,  pensions  on 
retirement  or  death,  compensation  for  injuries 
or  illness  resulting  from  occupational  activity,  or 
insurance  to  provide  any  of  the  foregoing, 
unemployment  benefits,  life  insurance,  disability 
and  sickness  insurance,  accident  insurance,  vaca¬ 
tion  and  holiday  pay,  costs  of  apprenticeship  or 
other  similar  programs  and  oilier  bona  fide 
fringe  benefits  not  otherwise  required  by  Fed¬ 
eral,  State,  or  local  law  to  lie  provided  by  the 
contractor  or  subcontractor." 

(b)  Under  this  provision,  the  fringe  benefits, 
if  any,  which  the  contractor  or  subcontractor  is 
required  to  furnish  his  service  employees  en¬ 
gaged  in  the  performance  of  the  contract  are 
specified  in  the  contract  documents  (see  section 
4.6).  How  he  may  satisfy  this  obligation  is  dealt 
with  in  sections  4.170-4.171  and  in  Subpart  B  of 
this  part.  A  change  in  the  fringe  benefits 
required  by  the  contract  provision  will  not  result 
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from  tin*  mere  fact  that  other  or  additional 
fringe  benefit;,  are  determined  to  be  prevailing 
for  such  employees  in  the  locality  at  a  time 
subsequent  to  the  award  but  before  completion 
of  the  contract.  Such  fringe  benefit  determina¬ 
tions  are  effective  for  contracts  not  yet  awarded 
(see  section  1.5(b)),  or  m  the  event  that  changes 
in  an  existing  contract  requiring  their  insertion 
for  prospective  application  have  occurred  (see 
sections  4. 113-4. 145). 

Section  4.163  Locality  basis  of  wage  and 
fringe  benefit  determinations 

Under  section  2(a)  of  the  Act.  the  Secretary 
or  his  authorized  representative  is  given  the 
authority  to  determine  what  minimum  mone¬ 
tary  wages  and  fringe  benefits  are  prevailing  for 
various  classes  of  service  employees  “in  the 
locality.”  The  term  “locality”  has  reference  to 
geographic  space.  However,  it  has  an  elastic  and 
variable  meaning  and,  if  the  statutory  purposes 
are  to  be  achieved,  must  be  viewed  in  the  light 
of  the  existing  wage  structures  which  are  perti¬ 
nent  to  the  employment  by  potential  contrac¬ 
tors  of  particular  classes  of  service  employees  on 
the  kinds  of  service  contracts  which  must  be 
considered,  which  are  extremely  varied.  It  is, 
accordingly,  not  possible  to  devise  any  precise 
single  formula  which  would  define  the  exact 
geographic  limits  of  a  “locality”  that  would  be 
relevant  or  appropriate  for  the  determination  of 
prevailing  wage  rates  and  prevailing  fringe  bene¬ 
fits  in  all  situations  under  the  Act.  The  locality 
within  which  a  wage  or  fringe  benefit  determina¬ 
tion  is  applicable  is,  therefore,  defined  in  each 
such  determination  upon  the  basis  of  all  the 
facts  and  circumstances  pertaining  to  that  deter¬ 
mination.  Each  such  determination  applies  only 
to  contracts  for  the  locality  which  it  includes. 

Section  4.164  Making  the  determinations  and 
informing  contractors 

(a)  Information  considered.  The  minimum 
monetary  wages  and  the  fringe  benefits  set  forth 
in  determinations  of  the  Secretary  are  based  on 
information  as  to  wage  rates  and  fringe  benefits 
in  effect  at  the  time  the  determination  was 
made.  The  Department  considers  ail  pertinent 
information  regarding  prevailing  wage  rates  and 
fringe  benefits  in  the  locality  for  the  classes  of 


service  employees  for  which  determinations  are 
made. 

Such  information  may  be  derived  from  area 
surveys  made  by  the  Bureau  of  Labor  Statistics 
or  other  Department  personnel,  from  Govern¬ 
ment  contracting  officers,  and  from  other  avail¬ 
able  sources  including  employees  and  their 
representatives  and  employers  and  their  associa¬ 
tions.  The  determinations  may  be  based  on  the 
wage  rates  and  fringe  benefits  contained  in 
union  agreements  where  such  have  been  deter¬ 
mined  to  prevail  in  a  locality  for  a  specified 
occupational  group. 

(b)  Provision  for  consideration  of  currently 
prevailing  wage  rates  and  fringe  benefits.  ( 1 ) 
Determinations  will  be  reviewed  periodically  and 
where  prevailing  wage  rates  or  fringe  benefits 
have  changed,  such  changes  will  lie  reflec  ted  in 
new  determinations.  In  a  locality  where  it  is 
determined  that  the  wage  rate  which  prevails  for 
a  particular  class  of  service  employees  is  the  rate 
specified  in  a  collective  bargaining  agreement  or 
agreements  applicable  in  that  locality,  and  such 
agreement  or  agreements  specify  increases  in 
such  rates  to  be  effective  on  specific  dates,  the 
prior  determinations  would  be  modified  to 
reflect  such  changes  when  they  become  effec¬ 
tive,  and  the  revised  determinations  would  apply 
to  contracts  entered  into  after  the  modification. 

(2)  The  regulations,  in  section  4.4,  provide 
for  the  filing  with  the  Office  of  Government 
Contract  Wage  Standards.  Wage  and  Hour  Divi¬ 
sion,  Employment  Standards  Administration,  by 
the  awarding  agency,  pnor  to  any  invitation  for 
bids  or  the  commencement  of  negotiations  for 
contracts  exceeding  $2,500.  of  a  notice  of 
intention  to  make  a  service  contract  which  is 
subject  to  the  Act.  Upon  receipt  of  the  notice 
that  Office  may  make  a  determination  of  mini¬ 
mum  monetary  wages  and  fringe  benefits  for  the 
classes  of  service  employees  who  will  perform  on 
the  contract  or  may  revise  a  determination 
which  is  currently  in  effect. 

(e)  Informing  contractors  of  applicable  deter¬ 
minations.  Contractors  and  subcontractors  on 
contracts  subject  to  the  Act  are  apprised  of  the 
Secretary’s  determinations  applicable  at  the  time 
of  the  award  by  specification  in  the  contract  of 
the  determined  wage  rates  and  fringe  benefits. 
(See  section  4.6(b)).  A  determination  of  prevail¬ 
ing  wages  or  fringe  benefits  made  after  the  date 
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of  Ihe  contrail  award  for  classes  of  employees 
that  will  he  used  in  performing  the  contract  does 
not  apply  to  the  performance  of  the  previously 
awarded  contract.  Prospective  contractors  are 
advised,  in  the  invitations  for  bids  or  negotiation 
papers  issued  by  the  contracting  agency,  of  the 
minimum  monetary  wages  and  fringe  benefits 
required  under  the  most  recent  applicable  deter¬ 
minations  of  the  Secretary  for  service  employees 
who  will  perform  the  contract  work.  These 
requirements  are,  of  course,  the  same  for  all 
bidders  and  none  will  be  placed  at  a  competitive 
disadvantage. 

(33  FR  9880,  July.  10,  1968,  as  amended  at  36  FR  287, 
Jan.  8,  1971 ;  43  FR  28467.  June  30,  1978) 

COMPLIANCE  WITH  COMPENSATION 
STANDARDS 

Section  4.165  Wage  payments  and  fringe  bene¬ 
fits— in  general 

(a) (1)  Monetary  wages  specified  under  the 
Act  shall  be  paid  to  the  employees  to  whom 
they  are  due,  promptly  following  the  end  of  the 
pay  period  in  which  they  are  earned.  No 
deduction,  rebate,  or  refund  is  permitted,  except 
as  hereinafter  stated.  The  same  rules  apply  to 
cash  payments  authorized  to  be  paid  with  the 
statutory  monetary  wages  as  equivalents  of 
determined  fringe  benefits  (see  Subpart  B  of  this 
part). 

(2)  The  Act  makes  no  distinction,  with  re¬ 
spect  to  its  compensation  provisions,  between 
temporary,  part-time,  and  full-time  employees, 
and  the  wage  and  fringe  benefit  determinations 
apply,  in  the  absence  of  an  express  limitation, 
equally  to  all  such  service  employees  engaged  in 
work  subject  to  the  Act’s  provisions. 

(b)  The  Act  does  not  prescribe  the  length  of 
the  pay  period.  However,  for  purposes  of  admin¬ 
istration  of  the  Act,  and  to  conform  with 
practices  required  under  other  statutes  that  may 
be  applicable  to  the  employment,  wages  and 
hours  worked  must  be  calculated  on  the  basis  of 
a  fixed  and  regularly  recurring  workweek  of 
seven  consecutive  24-hour  workday  periods,  and 
the  records  must  be  kept  on  this  basis.  It  is 
appropriate  to  use  this  workweek  for  the  pay 
period.  A  biweekly,  semimonthly,  or  monthly 
pay  period  may,  however,  be  used  if  agreed 
upon  by  the  employer  and  his  employees.  A  pay 


period  longer  than  1  month  is  not  recognized  as 
appropriate  for  service  employees  and  wage 
payments  at  greater  intervals  will  not  be  consid¬ 
ered  as  constituting  proper  payments  in  compli¬ 
ance  with  the  Act. 

(e )  The  prevailing  rate  established  by  a  wage 
determination  under  the  Act  is  a  minimum  rate. 
A  contractor  is  not  precluded  from  paying  wage 
rates  in  excess  of  those  determined  to  be 
prevailing  in  the  particular  locality.  Nor  does  the 
Act  affect  or  require  the  changing  of  any 
provisions  of  union  contracts  specifying  higher 
monetary  wages  or  fringe  benefits  than  those 
contained  in  an  applicable  determination.  How¬ 
ever,  if  a  determination  for  a  class  of  service 
employees  contains  a  wage  or  fringe  benefit 
provision  which  is  higher  than  that  specified  in 
an  existing  union  agreement,  the  determination’s 
provision  will  prevail  for  any  work  performed  on 
a  contract  subject  to  the  determination. 

Section  4.166  Wage  payments— unit  of  pay¬ 
ment 

The  standard  by  which  monetary  wage  pay¬ 
ments  are  measured  under  the  Act  is  the  wage 
rate  per  hour.  An  hourly  wage  rate  is  not, 
however,  the  only  unit  for  payment  of  wages 
that  may  be  used  for  employees  subject  to  the 
Act.  Employees  may  be  paid  on  a  daily,  weekly, 
or  other  time  basis,  or  by  piece  or  task  rates,  so 
long  as  the  measure  of  work  and  compensation 
used,  when  translated  or  reduced  by  computa¬ 
tion  to  an  hourly  basis,  will  provide  a  rate  per 
hour  that  will  fulfill  the  statutory  requirement. 
Whatever  system  of  payment  is  used,  however, 
must  ensure  that  each  hour  of  work  in  perform¬ 
ance  of  the  contract  is  compensated  at  not  less 
than  the  required  minimum  rate.  Failure  to  pay 
for  certain  hours  at  the  required  rate  cannot  be 
transformed  into  compliance  with  the  Act  by 
reallocating  portions  of  payments  made  for 
other  hours  which  are  in  excess  of  the  specified 
minimum. 

Section  4.167  Wage  payments— medium  of 
payment 

The  wage  payment  requirements  under  the 
Act  for  monetary  wages  specified  under  its 
provisions  will  be  satisfied  by  the  timely  pay¬ 
ment,  finally  and  unconditionally  or  "free  and 
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clear",  ot'  such  wanes  to  the  employee  either  in 
cash  or  negotiable  instrument  payable  at  par. 
Scrip,  tokens,  credit  cards,  “dope  checks”, 
coupons,  and  similar  devices  which  permit  the 
employer  to  retain  and  prevent  the  employee 
from  acquiring  control  of  money  due  for  the 
work  until  some  time  after  the  pay  day  for  the 
period  in  which  it  was  earned,  are  not  proper 
mediums  of  payment  under  the  Act.  If,  as  is 
permissible,  they  are  used  as  a  convenient  device 
for  measuring  earnings  or  allowable  deductions 
during  a  single  pay  period,  the  employee  cannot 
be  charged  with  the  loss  or  destruction  of  any  of 
them  and  the  employer  may  not,  because  the 
employee  has  not  actually  redeemed  them, 
credit  himself  with  any  which  remain  outstand¬ 
ing  on  the  pay  day,  in  determining  whether  he 
has  met  the  requirements  of  the  Act.  The 
employer  may  not  include  the  cost  of  fringe 
benefits  or  equivalents  furnished  as  required 
under  section  2(a)  (2)  of  the  Act,  as  a  credit 
toward  the  monetary  wages  he  is  required  to  pay 
under  section  2(a)(1)  or  2(b)  of  the  Act  (see 
section  4.51).  However,  the  employer  may 
include,  as  a  part  of  the  applicable  minimum 
wage  which  he  is  required  to  pay  under  the  Act, 
the  reasonable  cost  or  fair  value,  as  determined 
by  the  Administrator,  of  furnishing  an  employee 
with  “board,  lodging,  or  other  facilities”  as 
defined  in  Part  531  of  this  title,  in  situations 
where  such  facilities  are  customarily  furnished 
to  employees  and  the  employees’  acceptance  of 
them  is  voluntary  and  uncoerced.  The  determi¬ 
nation  of  reasonable  cost  or  fair  value  will  be  in 
accordance  with  the  Administrator’s  regulations 
under  the  Fair  Labor  Standards  Act,  contained 
in  such  Part  531  of  this  title.  While  employment 
on  contracts  subject  to  the  Act  would  not 
ordinarily  involve  situations  in  which  service 
employees  would  receive  tips  from  third  per¬ 
sons,  the  treatment  of  tips  for  wage  purposes  in 
the  situations  where  this  may  occur  should  be 
understood.  For  purposes  of  this  Act,  tips  may 
be  included  in  wages  in  accordance  with  the 
regulations  under  the  Fair  Labor  Standards  Act, 
contained  in  Part  531.  The  general  rule  under 
that  Act  is  that  the  amount  paid  a  tipped 
employee  by  his  employer  is  deemed  to  be 
increased  on  account  of  tips  by  an  amount 
determined  by  the  employer,  not  in  excess  of  50 
percent  of  the  minimum  wage  applicable  under 


section  6  of  that  Act,  through  December  31, 
1978,  45  percent  effective  January  1,  1979  and 
40  percent  effective  January  1,  1980.  In  no 
event  shall  the  sum  credited  be  in  excess  of  the 
value  of  tips  actually  received  by  the  employee. 
Thus,  the  tip  credit  taken  by  an  employer 
subject  to  the  Service  Contract  Act  may  not 
exceed  $1,325  per  hour  beginning  January  1, 

1978,  $1,305  per  hour  beginning  January  1, 

1979,  SI. 24  per  hour  beginning  January  1,  1980 
and  $1.34  per  hour  after  December  31,  1980. 

If  the  employer  pays  in  full  cents  the  $1,325 
figure  must  be  rounded  down  to  $1.32  and  the 
$1,305  figure  to  $1.30,  in  order  that  the 
employer  will  not  be  crediting  more  than  the 
permissible  percentage. 

{33  FR  9880,  July  10,  1968,  as  amended  al  39  FR 
14944,  Apr.  29,  1974,  and  43  FR  1492,  Jan.  10, 1978] 

Section  4.168  Wage  payments— deductions 
from  wages  paid 

The  wage  requirements  of  the  Act  will  not  be 
met  where  unauthorized  deductions,  rebates,  or 
refunds  reduce  the  wage  payment  made  to  the 
employee  below  the  minimum  amounts  required 
under  the  provisions  of  the  Act  and  the  regula¬ 
tions  thereunder,  or  where  the  employee  fails  to 
receive  such  amounts  free  and  clear  because  he 
“kicks  back”  directly  or  indirectly  to  the  em¬ 
ployer  or  to  another  person  for  the  employer’s 
benefit  the  whole  or  part  of  the  wage  delivered 
to  him.  Authorized  deductions  are  limited  to 
those  required  by  law,  such  as  taxes  payable  by 
employees  required  to  be  withheld  by  the 
employer  and  amounts  due  employees  which  the 
employer  is  required  by  court  order  to  pay  to 
another;  deductions  allowable  for  the  reasonable 
cost  or  fair  value  of  board,  lodging,  and  facilities 
furnished  as  set  forth  in  section  4  167,  and 
deductions  of  amounts  which  are  authorized  to 
be  paid  to  third  persons  for  the  employee's 
account  and  benefit  pursuant  lo  his  voluntary 
assignment  or  order  or  a  collective  bargaining 
agreement  with  bona  fide  representatives  of 
employees  which  is  applicable  to  the  employer. 
Deductions  for  amounts  paid  to  third  persons  on 
the  employee’s  account  which  are  not  so  author¬ 
ized  or  are  contrary  to  law  from  which  the 
employer  or  any  affiliate  derives  any  profit  or 
benefit  directly  or  indirectly,  may  not  be  made 
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if  they  eut  into  the  wage  required  to  be  paid 
under  the  Ai  t.  The  principles  applied  in  deter¬ 
mining  the  permissibility  of  deductions  for  pav- 
ments  made  to  third  persons  are  explained  in 
more  detail  in  sections  531.38-531.40  of  this 
title. 

Section  4.169  Wage  payments— work  subject 
to  different  rates 

If  an  employee  during  a  workweek  works  in 
different  capacities  in  the  performance  of  the 
contract  and  two  or  more  rates  of  compensation 
under  section  2  of  the  Act  are  applicable  to  the 
classes  of  work  which  he  performs,  he  must  be 
paid  the  highest  of  such  rates  for  all  hours 
worked  in  the  workweek  unless  it  appears  from 
the  employer’s  records  or  other  affirmative 
proof  which  of  such  hours  were  included  in  the 
periods  spent  in  each  class  of  work.  The  rule  is 
the  same  where  such  an  employee  is  employed 
for  a  portion  of  the  workweek  in  work  not 
subject  to  the  Act,  for  which  compensation  at  a 
lower  rate  would  be  proper  if  the  employer  by 
his  records  or  other  affirmative  proof,  segregated 
the  worktime  thus  spent. 

Section  4.170  Furnishing  fringe  benefits  or 
equivalents 

(a)  General.  Fringe  benefits  specified  under 
the  Act  shall  be  furnished,  in  addition  to  the 
specified  monetary  wages,  by  the  contractor  or 
subcontractor  to  employees  engaged  in  perform¬ 
ance  of  the  contract,  as  provided  in  the  determi¬ 
nation  of  the  Secretary  or  his  authorized  repre¬ 
sentative  and  prescribed  in  the  contract 
documents,  or,  in  the  event  that  this  is  not 
possible  or  practicable,  the  obligation  to  furnish 
such  benefits  “may  be  discharged  by  furnishing 
any  equivalent  combinations  of  fringe  benefits 
or  by  making  equivalent  or  differential  pay¬ 
ments  in  cash  under  rules  and  regulations  estab¬ 
lished  by  the  Secretary.”  (Act,  section  2(a)  (2).) 
The  governing  rules  and  regulations  for  fur¬ 
nishing  such  equivalents  are  set  forth  in  Subpart 
B  of  this  part.  The  various  fringe  benefits  listed 
in  the  Act  are  illustrative  of  those  which  may  be 
found  to  be  prevailing  for  service  employees  in  a 
particular  locality.  The  benefits  which  an  em¬ 
ployer  will  actually  be  required  to  furnish 
employees  performing  on  a  specific  contract  will 


l>e  specified  in  the  contract  documents.  When  an 
employer  has  not  made  any  provisions  for  fringe 
benefits,  he  cannot  offset  an  amount  of  mone¬ 
tary  wages  paid  in  excess  of  the  wages  required 
under  the  determination,  in  order  to  satisfy  his 
fringe  benefit  obligations  under  the  Act.  Also, 
the  furnishing  to  the  employee  of  items  the  cost 
or  value  of  which  is  creditable  toward  the 
monetary  wages  specified  under  the  Act,  such  as 
board,  lodging,  and  other  facilities  in  the  situa¬ 
tions  described  in  section  4.167,  may  not  be 
used  to  offset  any  fringe  benefits  specified  in  the 
contract. 

(b)  Meeting  the  requirements,  in  general.  A 
contractor  may  dispose  of  certain  of  his  fringe 
benefit  obligations,  such  as  pension,  retirement, 
or  health  insurance  benefits,  which  may  be 
required  by  an  applicable  determination,  by 
irrevocably  paying  the  required  contributions 
for  fringe  benefits  to  a  trustee  or  third  person 
pursuant  to  an  existing  bona  fide  fund,  plan,  or 
program.  Where  such  a  plan  or  fund  does  not 
exist,  a  contractor  must  discharge  his  obligation 
relating  to  fringe  benefits  by  furnishing  either  an 
equivalent  combination  of  bona  fide  fringe 
benefits  or  by  making  equivalent  payments  in 
cash  to  the  employee,  as  authorized  by  the 
regulations  in  Subpart  B  of  this  part.  When  a 
contractor  or  subcontractor  substitutes  fringe 
benefits  not  specified  in  the  contract  for  fringe 
benefits  which  are  so  specified,  the  substituted 
fringe  benefits,  like  those  for  which  the  contract 
provisions  are  prescribed,  must  be  “bona  fide 
fringe  benefits.”  No  benefit  required  by  Federal, 
State,  or  local  law  is  a  “bona  fide”  fringe  benefit 
for  purposes  of  the  Act.  No  contribution  toward 
fringe  benefits  made  by  the  employees  them¬ 
selves,  or  fringe  benefits  provided  from  monies 
withheld  from  the  employees’  wages,  or  benefits 
statutorily  required  of  the  contractor  or  sub¬ 
contractor  (such  as  unemployment  compen¬ 
sation,  workers’  compensation,  or  social  secu¬ 
rity)  may  be  included  in  satisfying  any  fringe 
benefit  requirement  under  the  Act.  Also,  the 
furnishing  of  facilities  which  are  primarily  for 
the  benefit  or  convenience  of  the  employer  or 
the  cost  of  which  is  properly  a  business  expense 
of  the  employer  is  not  the  furnishing  of  a  "bona 
fide  fringe  benefit.”  This  would  be  true  of  such 
items,  for  example,  as  tools  and  other  materials 
and  services  incidental  to  the  employer's 
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per  form  amt*  <  i  th»*  t  uniract  and  the  carrying  on 
of  his  business,  and  the  I'ost  of  uniforms  and  of 
their  laundering  where  the  nature  « >f  the  work  he 
has  eontraeied  to  perform  requires  tlie  employee 
to  wear  a  uniform. 

1 33  KK  98ttu,  Julv  10.  1968.  as  amended  at  43  FR 
2M67.  June  30.  1978| 

Section  4.171  Meeting  requirements  for  par¬ 
ticular  fringe  benefits 

(a)  Determinations  specifying  amount  of 
fringe  benefit  Where  a  fringe  benefit  determi¬ 
nation  specifies  the  amount  of  the  employer’s 
contribution  to  provide  the  benefit,  the  amount 
specified  is  the  actual  amount  that  must  be 
provided  iiy  the  employer  for  the  employee. 
Thus,  if  prevailing  fringe  benefits  for  insurance 
or  retirement  are  determined  in  a  stated  amount, 
and  the  employer  provides  such  benefits  through 
contributions  m  a  lesser  amount,  he  will  be 
required  to  furnish  the  employee  with  the 
difference  between  the  amount  stated  in  the 
determination  and  the  actual  cost  of  the  benefits 
which  he  provides.  L'nless  otherwise  specified  in 
the  particular  wage  determination,  every  em¬ 
ployee  performing  on  a  covered  contract  must 
be  furnished  the  fringe  benefits  required  by  that 
determination  for  all  hours  spent  working  on 
that  contract.  Where  a  fringe  benefit  determina¬ 
tion  has  been  made  requiring  employer  contribu¬ 
tions  for  a  specified  fringe  benefit  in  a  stated 
amount  per  hour,  a  contractor  employing  his 
regular  employees  part  of  the  time  on  contract 
work  and  part  of  the  time  on  other  work  may 
credit  against  the  hourly  amount  required  for 
the  hours  spent  on  the  contract  work  the 
proportionate  part  of  a  weekly,  monthly,  or 
other  amount  contributed  by  him  for  such 
fringe  benefits  or  equivalent  benefits  for  such 
employees.  If.  for  example,  the  determination 
requires  health  and  welfare  benefits  in  the 
amount  of  10  cents  an  hour  and  the  employer 
provides  hospitalization  insurance  for  such  em¬ 
ployees  at  a  cost  of  $3.50  a  week,  the  employer 
may  credit  8.75  cents  an  hour  toward  his  fringe 
benefit  obligation  to  an  employee  who,  in  a 
particular  workweek,  works  35  hours  on  the 
contract  work  and  5  hours  on  other  work.  He 
cannot,  however,  allocate  the  entire  $3.50  to  the 


35  hours  spent  on  contract  work  ami  take  <  redii 
for  10  cents  per  nour  in  that  manner 

(l>(  Determinations  not  specifying  mone tarn- 
amount  of  fringe  benefit  1 1  I  Where  a  fringe 
benefit  determination  provides  for  a  stated 
number  of  paid  holidays  per  year,  and  the 
contractor  does  not  give  the  applicable  lime  off 
for  holidays  occurring  during  the  period  of 
contract  performance  to  temporary  or  casual 
employes,  he  would  be  required  to  pay  such 
employees  an  equivalent  amount  in  cash  or  in 
the  form  of  other  fringe  benefits  proportionate 
to  their  period  of  employment.  The  amount  of 
such  additional  payment  could  he  reduced  to  an 
hourly  basis  through  the  application  of  an 
equitable  formula,  as  provider!  in  section 
4  53(e). 

1 2)  Some  questions  have  been  raised  about 
the  application  of  provisions  appearing  in  some 
fringe  benefit  determinations  which  call  for  *1 
week  paid  vacation  after  1  year  of  service  with  a 
contractor  or  successor.”  To  determine  when  an 
employee  meets  the  “after  1  year  of  service" 
test,  an  employer  must  take  two  factors  into 
consideration:  (i)  the  total  length  of  time  an 
employee  has  been  in  the  employer’s  service, 
including  both  the  time  he  has  been  performing 
on  regular  commercial  work  and  the  time  he  has 
been  performing  on  the  Government  contract 
itself,  and  (ii)  the  total  length  of  time  an 
employee  has  been  employed  either  by  the 
present  contractor  or  predecessor  contractors  in 
the  performance  of  similar  work  on  the  >ame 
base.  !f  an  employee  has  a  year  of  service  under 
either  the  first  or  second  consideration,  lie  is 
eligible  for  1  week’s  vacation  with  pay  For 
example,  if  a  contractor  has  an  employee  who 
has  worked  for  him  for  2  years  on  regular 
commercial  work  and  only  for  6  months  un  a 
Government  service  contract,  that  employee 
would  he  eligible  for  the  vacation  since  his  total 
service  with  the  employer  adds  up  to  more  than 
1  year.  Similarly,  if  a  contractor  has  an  em¬ 
ployer  who  worked  for  2  years  under  a  janitorial 
service  contract  on  a  particular  base  for  two 
different  predecessor  contractors,  and  only  8 
months  with  the  present  employer,  that  em 
ployee  would  also  be  considered  as  meeting  the 
"after  1  year  of  service"  test  and  would  thus  be 
eligible  for  the  specified  vacation.  Work  per 
formed  before,  as  well  as  after,  a  pertinent  wage 
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determination  is  issued  must  be  counted  in 
determining  an  employee's  length  of  service. 

(3)  Where,  however,  a  fringe  benefit  deter¬ 
mination  requires  1  week’s  paid  vacation  per 
year  after  1  year’s  service  with  an  employer,  no 
employee,  temporary  or  permanent,  with  less 
than  1  year’s  service  with  the  contractor, 
whether  or  not  he  was  working  on  the  contract, 
would  qualify  for  this  benefit. 

Section  4.172  Computations  of  hours  worked 

Since  employees  subject  to  the  Act  are 
entitled  to  the  minimum  compensation  specified 
under  its  provisions  for  each  hour  worked  in 
performance  of  a  covered  contract,  a  computa¬ 
tion  of  their  hours  worked  in  each  workweek 
when  such  work  under  the  contract  is  performed 
is  essential.  Determinations  of  hours  worked  will 
be  made  m  accordance  with  the  principles 
applied  under  the  Fair  Labor  Standards  Act  as 
set  forth  in  Part  785  of  this  title.  In  general,  the 
hours  worked  by  an  employee  include  all 
periods  in  which  he  is  suffered  or  permitted  to 
work  whether  or  not  he  is  required  to  do  so,  and 
all  time  during  which  I  e  is  required  to  be  on 
duty  or  to  he  on  the  employer’s  premises  or  to 
he  at  a  prescrilied  workplace.  The  hours  worked 
which  are  subject  to  the  compensation  provi¬ 
sions  of  the  Act  are  those  in  which  the  employee 
is  engaged  in  performing  work  on  contracts 
subject  to  the  Act;  however,  unless  such  hours 
are  adequately  segregated,  as  indicated  in  section 
4  173,  compensation  in  accordance  with  the  Act 
will  be  required  for  all  his  hours  of  work  in  any 
workweek  in  which  he  performs  any  work  in 
connection  with  the  contract,  because  it  will  be 
presumed  in  the  absence  of  affirmative  proof  to 
the  contrary  that  such  work  continued  through¬ 
out  the  workweek. 

Section  4.173  Identification  of  contract  work 

Contractors  and  subcontractors  under  con¬ 
tracts  subject  to  the  Act  are  required  to  comply 
with  its  compensation  requirements  throughout 
the  period  of  performance  on  the  contract  and 
to  do  so  with  respect  to  all  employees  who  in 
any  workweek  are  engaged  in  performing  work 
on  such  contracts.  If  such  a  contractor  dunng 
any  workweek  is  not  exclusively  engaged  in 
performing  such  contracts,  or  if  while  so  en¬ 


gaged  he  has  employees  who  spend  a  portion  but 
not  all  of  their  worktime  in  the  workweek  in 
performing  work  on  such  contracts,  it  is  neces¬ 
sary  for  him  to  identify  accurately  in  his 
records,  or  by  other  means,  those  periods  in 
each  such  workweek  when  he  and  each  such 
employee  performed  work  on  such  contracts.  In 
cases  where  contractors  are  not  exclusively 
engaged  in  Government  contract  work,  and 
there  are  adequate  records  segregating  the 
periods  in  which  work  was  performed  on  con¬ 
tracts  subject  to  the  Act  from  periods  in  which 
other  work  was  performed,  the  compensation 
specified  under  the  Act  need  not  be  paid  for 
hours  spent  on  non-contract  work.  However,  in 
the  absence  of  records  adequately  segregating 
non-covered  work  from  the  work  performed  on 
or  in  connection  with  the  contract,  all  em¬ 
ployees  working  in  the  establishment  or  depart¬ 
ment  where  such  covered  work  is  performed 
shall  be  presumed  to  have  worked  on  or  in 
connection  with  the  contract  during  the  period 
of  its  performance,  unless  affirmative  proof 
establishing  the  contrary  is  presented.  Similarly, 
in  the  absence  of  such  records,  an  employee 
performing  any  work  on  or  in  connection  with 
the  contract  in  a  workweek  shall  be  presumed  to 
have  continued  to  perform  such  work  through¬ 
out  the  workweek,  unless  affirmative  proof 
establishing  the  contrary  is  presented.  Even 
where  a  contractor  can  segregate  Government 
from  non-Govemment  work,  it  is  necessary  that 
he  comply  with  the  requirements  of  section  6<ei 
of  the  FLSA  discussed  in  section  4  160. 

OVERTIME  PAY  OF  COVERED  EMPLOYEES 

Section  4.180  Overtime  pay— in  general 

The  Act  does  not  provide  for  compensation 
of  covered  employees  at  premium  rates  for 
overtime  hours  of  work.  Section  6  recognizes 
however,  that  other  Federal  laws  may  require 
such  compensation  to  be  paid  to  employees 
working  on  or  in  connection  with  contracts 
subject  to  the  Act  (see  section  4.1811  and 
prescribes,  for  purposes  of  such  laws,  the 
manner  in  which  fringe  benefits  furnished  pur¬ 
suant  to  the  Act  shall  be  treated  in  computing 
such  overtime  compensation,  as  follows  ‘In 
determining  any  overtime  pay  to  which  such 
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service  employees  are  entitled  under  any  Federal 
law,  the  regular  or  basic  hourly  rate  of  such  an 
employee  shall  not  include  any  fringe  benefit 
payments  computed  hereunder  which  are 
excluded  from  the  regular  rate  under  the  Fair 
Labor  Standards  Act  by  provisions  of  section 
7(e)  thereof.”  Fringe  benefit  payments  which 
qualify  for  such  exclusion  are  described  in  Part 
778,  Subpart  C  of  this  title.  The  interpretations 
there  set  forth  will  be  applied  in  determining  the 
overtime  pay  to  which  covered  service  em¬ 
ployees  are  entitled  under  other  Federal  stat¬ 
utes.  The  effect  of  section  6  of  the  Act  in 
situations  where  equivalent  fringe  benefits  or 
cash  payments  are  provided  in  lieu  of  the 
specified  fringe  benefits  (see  section  4.170)  is 
stated  in  section  4.55  of  Subpart  B  of  this  part, 
and  illustrated  in  section  4.182. 

Section  4.181  Overtime  pay  provisions  of 
other  Acts 

(a)  Fair  Labor  Standards  Act.  Although  pro¬ 
vision  has  not  been  made  for  insertion  in 
Government  contracts  of  stipulations  requiring 
compliance  with  the  Fair  Labor  Standards  Act, 
contractors  and  subcontractors  performing  con¬ 
tracts  subject  to  the  McNamara-O’Hara  Service 
Contract  Act  may  be  required  to  compensate 
their  employees  working  on  or  in  connection 
with  such  contracts  for  overtime  work  pursuant 
to  the  overtime  pay  standards  of  the  Fair  Labor 
Standards  Act.  This  is  true  with  respect  to 
employees  engaged  in  interstate  or  foreign  com¬ 
merce  or  in  the  production  of  goods  for  such 
commerce  (including  occupations  and  processes 
closely  related  and  directly  essential  to  such 
production)  and  employees  employed  in  enter¬ 
prises  which  are  so  engaged,  subject  to  the 
definitions  and  exceptions  provided  in  such  Act 
Such  employees,  except  as  otherwise  specifically 
provided  in  such  Act.  must  receive  overtime 
compensation  at  a  rate  of  not  less  than  VA  times 
their  regular  rate  of  pay  for  all  hours  worked  in 
excess  of  the  applicable  standard  in  a  workweek. 
See  Part  778  of  this  title.  However,  the  Fair 
Labor  Standards  Act  provides  no  overtime  pay 
requirements  for  employees,  not  within  such 
interstate  commerce  coverage  of  the  Act,  who 
are  subject  to  its  minimum  wage  provisions  only 
by  virtue  of  the  provisions  of  section  6(e),  as 
explained  in  section  4.160. 


(b)  Contract  Work  Hours  and  Safety  Stand¬ 
ards  Act.  (1)  The  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C.  327-332)  ap¬ 
plies  generally  to  Government  contracts,  includ¬ 
ing  service  contracts  in  excess  of  $2,500,  which 
may  require  or  involve  the  employment  of 
laborers  and  mechanics.  Guards,  watchmen,  and 
many  other  classes  of  service  employees  are 
laborers  or  mechanics  within  the  meaning  of 
such  Act.  However,  employees  rendering  only 
professional  services,  seamen,  and  as  a  general 
rule  those  whose  work  is  only  clerical  or 
supervisory  or  nonmanual  in  nature,  are  not 
deemed  laborers  or  mechanics  for  purposes  of 
the  Act.  The  wages  of  every  laborer  or  mechanic 
for  his  performance  of  work  on  such  contracts 
must  include  compensation  at  a  rate  not  less 
than  VA  times  his  basic  rate  of  pay  for  all  hours 
worked  in  any  workweek  in  excess  of  40  or  in 
excess  of  eight  on  any  calendar  days  therein, 
whichever  is  the  greater  number  of  overtime 
hours.  Exemptions  are  provided  for  transporta¬ 
tion  and  communications  contracts,  contracts 
for  the  purchase  of  supplies  ordinarily  available 
in  the  open  market,  and  work  required  to  be 
done  in  accordance  with  the  provisions  of  the 
Walsh-Healey  Act. 

(2)  Regulations  concerning  this  Act  are  con¬ 
tained  in  Part  5,  and  section  5.14(c)  of  this 
subtitle  permits  overtime  pay  to  be  computed  in 
the  same  manner  as  under  the  Fair  Labor 
Standards  Act,  subject  of  course  to  the  differ¬ 
ences  in  computations  required  by  reason  of  the 
daily  overtime  provision  of  the  Contract  Work 
Hours  and  Safety  Standards  Act.  which  has  no 
counterpart  in  the  Fair  Labor  Standards  Act 

(3)  Although  the  application  of  the  Contract 
Work  Hours  and  Safety  Standards  Act  does  not 
depend  on  inclusion  of  its  requirements  in 
provisions  physically  made  part  of  the  contract, 
the  regulations  of  the  Secretary  require  >uch 
provisions  to  be  set  forth  in  contract  clauses. 
(See  section  5.5(c)  of  this  subtitle.) 

(c)  Walsh-Healey  Public  Contracts  Act  As 
pointed  out  in  section  4.122,  while  some  Gov¬ 
ernment  contracts  may  be  subject  both  to  the 
McNamara-O’Hara  Service  Contract  Act  ur.d  to 
the  Walsh-Healey  Public  Contracts  Act,  the 
employees  performing  work  on  the  contract 
which  is  subject  to  the  latter  Act  are.  when  mj 
engaged,  exempt  from  the  provisions  <<l  the 
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former.  They  are,  however,  subject  to  the 
overtime  provisions  of  the  Walsh-Healey  Act  if, 
in  any  workweek,  any  of  the  work  performed 
for  the  employer  is  subject  to  such  Act  and  if,  in 
such  workweek,  the  total  hours  worked  by  the 
employee  for  the  employer  (whether  wholly  or 
only  partly  on  such  work)  exceed  40  hours  in 
the  workweek  or  8  hours  in  any  day  therein.  In 
any  such  workweek  the  Walsh-Healey  Act  re¬ 
quires  payment  of  overtime  compensation  at  a 
rate  not  less  than  I'-j  times  the  employee's  basic 
rate  for  such  weekly  or  daily  overtime  hours, 
whichever  are  greater  in  number.  The  overtime 
pay  provisions  of  the  Walsh-Healey  Act  are 
discussed  in  greater  detail  in  the  Rulings  and 
Interpretations  issued  under  such  Act,  copies  of 
which  are  available  from  any  office  of  the  Wage 
and  Hour  Division,  U.S.  Department  of  Labor. 

(33  FR  9880,  July  10.  1968,  as  amended  at  43  FR 
28467,  June  30,  1978 1 

Section  4.182  Overtime  pay  of  service  em¬ 
ployees  entitled  to  fringe  benefits 

Reference  is  made  in  section  4.180  to  the 
rules  prescribed  by  section  6  of  the  Act  and 
Subpart  B  of  this  part  which  permit  exclusion  of 
certain  fringe  benefits  and  equivalents  provided 
pursuant  to  section  2(a)  (2)  of  the  Act  from  the 
regular  or  basic  rate  of  pay  when  computing 
overtime  compensation  of  a  service  employee 
under  the  provisions  of  any  other  Federal  law. 
As  provided  in  section  4.55  of  Subpart  B,  not 
only  those  fringe  benefits  excludable  under 
section  6  as  benefits  determined  and  specified 
under  section  2(a)  (2).  but  also  equivalent  fringe 
benefits  and  cash  payments  authorized  under 
Subpart  B  to  be  furnished  in  lieu  of  the  specified 
benefits  may  be  excluded  from  the  regular  or 
basic  rate  of  such  an  employee.  The  application 
of  this  rule  may  be  illustrated  by  the  following 
examples 

(a)  The  A  company  pays  a  service  employee 
$4.50  an  hour  in  cash  under  a  wage  determina¬ 
tion  whu  h  requires  a  monetary  rate  of  not  less 
than  $4  and  a  fringe  benefit  contribution  of  50 
cents  which  would  qualify  for  exclusion  from 
the  regular  rate  under  section  7<el  of  the  Fair 
Labor  Standards  Act.  The  contractor  pays  the 
50  cents  in  cash  because  he  made  no  contribu¬ 


tions  for  fringe  benefits  specified  in  the  determi¬ 
nation  and  the  contract.  Overtime  compensation 
in  this  case  would  be  computed  on  a  regular  or 
basic  rate  of  $4  an  hour. 

(b)  The  B  company  has  for  some  time  been 
paying  $4.25  an  hour  to  a  service  employee  as 
his  basic  cash  wage  plus  25  cents  an  hour  as  a 
TTontriButioh  to  a  welfare  and  pension  plan, 
which  contribution  qualifies  for  exclusion  from 
the  regular  rate  under  the  Fair  Labor  Standards 
Act.  For  performance  of  work  under  a  contract 
subject  to  the  Act  a  monetary  rate  of  $4  and  a 
fringe  benefit  contribution  of  50  cents  (also 
qualifying  for  such  exclusion)  are  specified 
because  found  to  be  prevailing  for  such  em¬ 
ployees  in  the  locality.  The  contractor  may 
credit  his  25-cent  welfare  and  pension  contribu¬ 
tion  toward  the  discharge  of  his  fringe  benefit 
obligation  under  the  contract  and  make  an 
additional  contribution  of  25  cents  for  the 
specified  or  equivalent  fringe  benefits  or  pay  the 
employee  an  additional  25  cents  in  cash,  as 
authorized  in  Subpart  B  of  this  part.  These 
contributions  or  equivalent  payments  may  be 
excluded  from  the  employee’s  regular  rate, 
which  remains  $4.25,  the  rate  agreed  upon  as 
the  basic  cash  wage. 

(c)  The  C  company  has  been  paying  $4  an 
hour  as  its  basic  cash  wage  on  which  the  firm  has 
been  computing  overtime  compensation.  For 
performance  of  work  on  a  contract  subject  to 
the  Act  the  same  rate  of  monetary  wages  and  a 
fringe  benefit  contribution  of  50  cents  an  hour 
(qualifying  for  exclusion  from  the  regular  rate 
under  the  Fair  Labor  Standards  Act)  are  speci¬ 
fied  in  accordance  with  a  determination  that 
these  are  the  monetary  wages  and  fringe  benefits 
prevailing  for  such  employees  in  the  locality. 
The  contractor  is  required  to  continue  to  pay  at 
least  $4  an  hour  in  monetary  wages  and  at  least 
this  amount  must  be  included  in  the  employee’s 
regular  or  basic  rate  for  overtime  purposes  under 
applicable  Federal  law.  His  fringe  benefit  obliga¬ 
tion  under  the  contract  would  be  discharged  if 
50  cents  of  the  contributions  for  fringe  benefits 
were  for  the  fringe  benefits  specified  in  the 
contract  or  equivalent  benefits  as  defined  in 
Subpart  B  of  this  part.  He  may  exclude  such 
fringe  benefit  contributions  from  the  regular  or 
basic  rate  of  pay  of  the  service  employee  in 
computing  overtime  pay  due.  Exclusion  of  the 
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remainder  of  the  fringe  benefit  contributions 
from  the  regular  rate  under  the  Fair  Labor 
Standards  Aet  would  depend  on  whether  they 
are  contributions  excludable  under  section  7(e) 
of  that  Act. 

[43  FR  1493,  Jan.  10,  1978| 

NOTICE  TO  EMPLOYEES 

Section  4.183  Employees  must  be  notified  of 
compensation  required 

The  Act,  in  section  2(a)  (4),  and  the  regula¬ 
tions  thereunder  in  section  4.6(e),  require  all 
contracts  subject  to  the  Act  which  are  in  excess 
of  $2,500  to  contain  a  clause  requiring  the 
contractor  or  subcontractor  to  notify  each 
employee  commencing  work  on  a  contract  to 
which  the  Act  applies  of  the  compensation 
required  to  be  paid  such  employee  under  section 
2(a)(1)  and  the  fringe  benefits  required  to  be 
furnished  under  section  2(a)  (2).  A  notice  form 
provided  by  the  Wage  and  Hour  Division  is  to  be 
used  for  this  purpose.  It  may  be  delivered  to  the 
employee  or  posted  as  stated  in  section  4.184. 

Section  4.184  Posting  of  notice 

Posting  of  the  notice  provided  by  the  Wage 
and  Hour  Division  shall  be  in  a  prominent  and  ac¬ 
cessible  place  at  the  worksite,  as  required  by 
section  4.6(e).  The  display  of  the  notice  in  a  place 
where  it  may  be  seen  by  employees  performing 
on  the  contract  will  satisfy  the  requirement  that 
it  be  in  a  “prominent  and  accessible  place”. 
Should  display  be  necessary  at  more  than  one 
site,  in  order  to  assure  that  it  is  seen  by  such 
employees,  additional  copies  of  the  poster  may 
be  obtained  without  cost  from  the  Division.  The 
contractor  or  subcontractor  is  required  to  attach 
to  the  poster  a  listing  of  all  minimum  monetary 
wages  and  fringe  benefits,  as  specified  in  the 
contract,  to  be  paid  or  furnished  to  the  classes 
of  service  employees  performing  on  the  con¬ 
tract. 

RECORDS 

Section  4.185  Recordkeeping  requirements 

The  records  which  a  contractor  or  subcon  trac¬ 
tor  is  required  to  keep  concerning  employment 


of  employees  subject  to  the  Act  are  specified  in 
section  4.6(g)  of  Subpart  A  of  this  part.  They 
are  required  to  be  maintained  for  3  years  from 
the  completion  of  the  work,  and  must  be  made 
available  for  inspection  and  transcription  by 
authorized  representatives  of  the  Administrator. 
Such  records  must  be  kept  for  each  service 
employee  performing  work  under  the  contract, 
for  each  workweek  during  the  performance  of 
the  contract.  If  the  required  records  are  not 
separately  kept  for  the  service  employees  per¬ 
forming  on  the  contract,  it  will  be  presumed,  in 
the  absence  of  affirmative  proof  to  the  contrary, 
that  all  service  employees  in  the  department  or 
establishment  where  the  contract  was  performed 
were  engaged  in  covered  work  during  the  period 
of  performance.  (See  section  4.173.) 

SAFETY  AND  HEALTH  PROVISIONS 

Section  4.186  Contract  requirements  for 
safety  and  health  of  workers 

The  Act,  in  section  2(a)(3),  requires  every 
service  contract  in  excess  of  $2.5 00  subject  to 
its  provisions  to  contain  a  stipulation  that  "no 
part  of  the  services  covered  by  this  Act  will  be 
performed  in  buildings  or  surroundings  or  under 
working  conditions  provided  by  or  under  the 
control  or  supervision  of  the  contractor  or  any 
subcontractor  which  are  unsanitary  or  hazardous 
or  dangerous  to  the  health  or  safety  of  a  service 
employee  engaged  to  furnish  to  services”.  Regu¬ 
lations  under  this  provision  are  set  forth  in  Part 
1925  of  this  title. 

ENFORCEMENT 

Section  4.187  Recovery  of  underpayments 

(a)  The  Act,  in  section  3(a)  provides  that  any 
violation  of  any  of  the  contract  stipulations 
required  by  section  2(a)  (l)  or  (2)  or  of  section 
2(b)  of  this  Act  shall  render  the  party  respon¬ 
sible  therefor  liable  for  a  sum  equal  to  the 
amount  of  any  deductions,  rebates,  refunds,  or 
underpayments  of  compensation  due  to  any 
employee  engaged  in  the  performance  of  such 
contract.  So  much  of  the  accrued  payment  due 
on  the  contract  or  any  other  contract  between 
the  same  contractor  and  the  Federal  Govern¬ 
ment  may  be  withheld  as  is  necessary  to  pay 
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such  employees.  Such  withheld  sums  shall  he 
held  in  a  deposit  fund.  On  order  of  the 
Secretary,  any  compensation  which  the  head  of 
the  Federal  agency  or  the  Secretary  has  found  to 
he  due  pursuant  to  this  Act  shall  be  paid  directly 
to  the  underpaid  employees  from  any  accrued 
payments  withheld  under  this  Act. 

(b)  The  Act,  in  section  5(b),  provides  that,  if 
the  accrued  payments  withheld  under  the  terms 
of  the  contract  are  insufficient  to  reimburse  all 
service  employees  with  respect  to  whom  there 
has  been  a  failure  to  pay  the  compensation 
required  pursuant  to  this  Act,  the  United  States 
may  bring  action  against  the  contractor,  sub¬ 
contractor,  or  any  sureties  in  any  court  of 
competent  jurisdiction  to  recover  the  remaining 
amount  of  underpayments.  Any  sums  thus 
recovered  by  the  United  States  shall  be  held  in 
the  deposit  fund  and  shall  be  paid,  on  the  order 
of  the  Secretary,  directly  to  the  underpaid 
employee  or  employees.  Any  sum  not  paid  to  an 
employee  because  of  inability  to  do  so  within  3 
years  shall  be  covered  into  the  Treasury  of  the 
United  States  as  miscellaneous  receipts. 

Section  4.188  Ineligibility  for  further  con¬ 
tracts  when  violations  occur 

Section  5  of  the  Act  directs  the  Comptroller 
General  to  distribute  a  list  to  all  agencies  of  the 
Government  giving  the  names  of  persons  or 
firms  that  the  Federal  agencies  or  the  Secretary 
have  found  violated  this  Act.  Unless  the  Secre¬ 
tary  otherwise  recommends,  no  contract  of  the 
United  States  shall  be  awarded  to  the  persons  or 
firms  appearing  on  this  list  or  to  any  firm, 
corporation,  partnership,  or  association  in  which 
such  persons  or  firms  have  a  substantial  interest 
until  3  years  have  elapsed  from  the  date  of 
publication  of  the  list  containing  the  name  of 
such  persons  or  firms.  This  prohibition  against 
the  award  of  a  contract  to  an  ineligible  contrac¬ 
tor  applies  to  him  in  the  capacity  of  either  a 
prime  contractor  or  a  subcontractor. 

Section  4.189  Administrative  proceedings  re¬ 
lating  to  enforcement  of  labor  standards 

The  Secretary  is  authorized,  pursuant  to  the 
provisions  of  section  4(a)  of  the  Act,  to  hold 
hearings  and  make  such  decisions  based  upon 
findings  of  fact  as  are  deemed  to  be  necessary  to 


enforce  the  provisions  of  the  Act.  The  Secre¬ 
tary’s  findings  of  fact  after  notice  and  hearing 
are  declared  to  be  conclusive  upon  all  agencies 
of  the  United  States  and,  if  supported  by  a 
preponderance  of  the  evidence,  conclusive  in 
any  court  of  the  United  States.  Rules  of  practice 
for  administrative  proceedings  under  this  author¬ 
ity  are  set  forth  in  Part  6  of  this  subtitle. 

Section  4.190  Contract  cancellation 

As  provided  in  section  3  of  the  Act,  when  a 
violation  is  found  of  any  contract  stipulation, 
the  contract  is  subject  upon  written  notice  to 
cancellation  by  the  contracting  agency.  Where¬ 
upon,  the  United  States  may  enter  into  other 
contracts  or  arrangements  for  the  completion  of 
the  original  contract,  charging  any  additional 
cost  to  the  original  contractor. 

Section  4.191  Complaints  and  compliance  as¬ 
sistance 

(a)  Any  employer,  employee,  labor  or  trade 
organization,  or  other  interested  person  or  or¬ 
ganization  may  report  to  any  office  of  the  Wage 
and  Hour  Division  (or  to  any  office  of  the 
Occupational  Safety  and  Health  Administration, 
in  instances  involving  the  safety  and  health 
provisions),  a  violation,  or  apparent  violation  of 
the  act,  or  of  any  of  the  rules  or  regulations 
prescribed  thereunder.  Such  offices  are  also 
available  to  assist  or  provide  information  to 
contractors  or  subcontractors  desiring  to  ensure 
that  their  practices  are  in  compliance  with  the 
act.  Information  furnished  is  treated  confiden¬ 
tially. 

(b)  A  report  of  breach  or  violation  relating 
solely  to  safety  and  health  requirements  may  be 
in  writing  and  addressed  to  the  Regional  Admin¬ 
istrator  of  an  Occupational  Safety  and  Health 
Administration  Regional  Office.  U.S.  Depart¬ 
ment  of  Labor,  or  to  the  Assistant  Secretary  for 
Occupational  Safety  and  Health.  U.S.  Depart¬ 
ment  of  Labor,  Washington,  D.C.  20210. 

(c)  Any  other  report  of  breach  or  violation 
may  be  in  writine  and  addressed  to  the  Assistant 
Regional  Administrator  of  a  Wage  and  Hour 
Division’s  regional  office,  U.S.  Department  of 
Labor,  or  to  the  Administrator  of  the  Wage  and 
Hour  Division,  U.S.  Department  of  Labor,  Wash¬ 
ington,  D.C.  20210. 


231 


APPENDIX  G-2 


G-161 


r 


(d)  In  the  event  that  an  Assistant  Regional 
Administrator  for  the  Wage  and  Hour  Division. 
Employment  Standards  Administration,  is  noti¬ 
fied  of  a  breach  or  violation  which  also  involves 
safety  and  health  standards,  the  Regional  Ad¬ 
ministrator  of  the  Employment  Standards  Ad¬ 
ministration  shall  notify  the  appropriate  Re¬ 
gional  Administrator  of  the  Occupational  Safety 
and  Health  Administration  who  shall  with  re¬ 
spect  to  the  safety  and  health  violation  take 
action  commensurate  with  his  responsibilities 
pertaining  to  safety  and  health  standards. 

( e)  The  report  should  contain  the  following: 


(1)  The  full  name  and  address  of  the  person 
or  organization  reporting  the  breach  or  vio¬ 
lations. 

(2)  The  full  name  and  address  of  the  person 
against  whom  the  report  is  made. 

(3)  A  clear  and  concise  statement  of  the  facts 
constituting  the  alleged  breach  or  violation  of 
any  of  the  provisions  of  the  McNamara-O’Hara 
Service  Contract  Act,  or  of  any  of  the  rules  or 
regulations  prescribed  thereunder. 

[33  FR  9880,  July  10,  1968,  as  amended  at  43  FR 
28467,  June  30,  1978) 
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29  CFR  Part  1910  contains  the  Occupational  Safety  and  Health 
Standards.  It  totals  786  pages  and  because  of  the  great  volume,  will 
not  be  included  in  this  guide.  It  is  recommended  that  a  copy  of  this 
reference  be  obtained  and  understood. 
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■  •w-itime  under  the  Fair  Labor  Stand 
aids  Act.  the  ConLract  Work  Hours 
and  Safety  Standards  Act.  and  the 
Walsh-Healey  Public  Contracts  Act 
whenever  the  overtime  provisions  of 
any  of  these  statutes  apply  concur¬ 
rently  with  the  Davis-Bacon  Act  or  its 
related  prevailing  wage  statutes.  It  is 
clear  from  the  legislative  history  that 
hi  no  event  can  the  regular  or  basic 
rale  upon  whicit  premium  pay  for 
overtime  is  calculated  under  the  afore¬ 
mentioned  Federal  statutes  be  less 
than  the  amount  determined  by  the 
Secretary  of  Labor  as  the  basic  hourly 
rate  ti.e.  cash  rate)  under  section 
1(b)(1)  of  the  Davis-Bacon  Act.  (See  S. 
Kep.  No.  963,  p.  7.)  Contributions  by 
employees  are  not  excluded  from  the 
regular  or  basic  rate  upon  which  over¬ 
time  is  computed  under  these  statutes; 
that  is.  an  employee's  regular  or  basic 
straight-time  rate  is  computed  on  tus 
earnings  before  any  deductions  are 
made  for  the  employee's  contributions 
to  fringe  benefits.  The  contractor's 
contributions  or  costs  for  fringe  bene¬ 
fits  may  be  excluded  in  computing 
such  rate  so  long  as  the  exclusions  do 
not  reduce  the  regular  or  basic  rate 
below  the  basic  hourly  rate  contained 
in  the  wage  determination. 

(b)  The  legislative  report  notes  that 
the  phrase  contributions  irrevocably 
made  by  a  contractor  or  subcontractor 
to  a  trustee  or  to  a  third  person  pursu¬ 
ant  to  a  fund.  plan,  or  program"  was 
added  to  the  bill  in  Committee.  This 
language  in  essence  conforms  to  the 
overtime  provisions  of  section  7(d)(4) 
of  the  Fair  Labor  Standards  Act,  as 
amended.  The  Intent  of  the  committee 
was  to  prevent  any  avoidance  of  over¬ 
time  requirements  under  existing  law. 
See  H.  Rep.  No.  308.  p.  5. 

<c)(l)  The  act  permits  a  contractor 
or  subcontractor  to  pay  a  cash  equiva¬ 
lent  of  any  fringe  benefits  found  pre¬ 
vailing  by  the  Secretary  of  Labor. 
Such  a  cash  equivalent  would  also  be 
excludable  In  computing  the  regular 
or  basic  rate  under  the  Federal  over¬ 
time  laws  mentioned  in  paragraph  (a). 
For  example,  the  W  construction  con¬ 
tractor  pays  his  laborers  or  mechanics 
$3.50  in  cash  under  a  wage  determina¬ 
tion  of  the  Secretary  of  Labor  which 
requires  a  basic  hourly  rate  of  $3  and 


a  fringe  bent-lit  contribution  oi  5o 
cents.  The  contractor  pays  tlu-  50 
cents  in  cash  because  lie  made  no  pay 
ments  and  incurred  no  costs  for  fringe 
benefits.  Overtime  compensation  in 
this  case  would  be  computed  on  a  reg¬ 
ular  or  basic  rate  of  $3.00  an  hour 
However,  in  some  cases  a  question  of 
fact  may  be  presented  in  ascertaining 
whether  or  not  a  cash  payment  made 
to  laborers  or  mechanics  is  actually  in 
lieu  of  a  fringe  benefit  or  is  simply 
part  of  Lheir  straight  time  cash  wage. 
In  the  latter  situation,  the  cash  pay¬ 
ment  is  not  excludable  in  computing 
overtime  compensation.  Consider  the 
examples  set  forth  in  paragraphs  (c) 
<2)  and  (3)  of  this  section. 

(2)  The  X  construction  contractor 
has  for  some  time  been  paying  $3.25 
an  hour  to  a  mechanic  as  his  basic 
cash  wage  plus  50  cents  an  hour  as  a 
contribution  to  a  welfare  and  pension 
plan.  The  Secretary  of  Labor  deter 
mines  that  a  basic  hourly  rate  of  $3  an 
hour  and  a  fringe  benefit  contribution 
of  50  cents  are  prevailing.  The  basic 
hourly  rate  or  regular  rate  for  over¬ 
time  purposes  would  be  $3.25.  the  rale 
actually  paid  as  a  basic  cash  wage  for 
the  employee  of  X.  rather  than  the  $3 
rate  determined  as  prevailing  by  the 
Secretary  of  Labor. 

(3)  Under  the  same  prevailing  wage 
determination,  discussed  in  paragraph 
(c)(2)  of  this  section,  the  Y  construc¬ 
tion  contractor  who  has  been  paying 
$3  an  hour  as  his  basic  cash  wage  on 
which  he  has  been  computing  over¬ 
time  compensation  reduces  the  cash 
wage  to  $2.75  an  hour  but  computes 
his  costs  of  benefits  under  section 
1(b)(2)(B)  as  $1  an  hour.  In  this  exam¬ 
ple  the  regular  or  basic  hourly  rate 
would  continue  to  be  $3  an  hour.  See 
S.  Rep.  No.  963,  p.  7. 
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-.11  CiiiiM-nl  findings  and  order. 

.1  Prehearing  ennterenres. 

Heaminus  and  Related  Matters 

a  a  Appearances 
i.  a  Hearing. 

Decision  and  Order 

>.  id  Derision  of  the  hearing  examiner, 
fill  Exceptions, 
n  12  Relief  from  ineligible  list. 

6  I  a  Transmission  of  record. 

*  14  Derisions  and  order  of  the  Administra¬ 
tor 

Miscellaneous 

a  IS  Service;  copies  of  documents  and 
pleadings. 

s  Hi  Witnesses  and  fees, 
a  17  Depositions, 
a  IH  Subpoenas, 
a  in  Hearing  examiners, 
a  20  Compulation  of  time 
Authority  Sec.  4.  79  Slat.  1035;  5  U.S.C. 
Ml.  41  u  s  e  353;  88  Stat.  790.  41  U.S.C. 
•i54i  a  i. 

Source;  32  FR  6133.  Apr.  19.  1987,  unless 
i-ilierwi.se  noted. 

5  a  I  Applicability  of  rules. 

This  pari  provides  the  rules  of  prac¬ 
tice  for  administrative  proceedings  re¬ 
lating  to  the  enforcement  of  labor 
standards  in  the  Service  Contract  Act 
of  1965  (79  Stat.  1035)  See  Part  4  of 
this  subtitle. 

ill  Definitions. 

As  used  in  this  part; 

<»>  Hearing  examiner"  means  an 
administrative  law  judge  appointed  as 
provided  in  5  U.S.C.  3105  and  Subpart 
H  of  Part  930  of  Title  5  of  the  Code  of 
t-ederal  Regulations  (see  37  PR  16787) 
uid  qualified  to  preside  at  hearings 
under  5  U.S.C.  557. 

<b)  "Chief  Hearing  Examiner" 
means  the  Chief  Administrative  Law 
-lodge.  US.  Department  of  Labor. 
Washington,  D  C.  20210 
"■>  "Respondent"  means  the  eontrae 
'or.  subcontractor,  or  affiliate  (in 
4hich  a  contractor  or  subcontractor  is 
alleged  to  have  a  substantial  interest  i 
■gainst  whom  the  proceedings  arc 
drought. 

’ *•  >  The  Act"  means  the  Service 
'  outran  Art  of  1965  as  amended  (79 
s,at  1034.  88  Slat.  789  31  U.S.C.  351 
seq  > 


(ei  "Administrator"  means  the 
Deputy  Assistant  Secretary  for  Em¬ 
ployment  Standards  in  the  Employ 
ment  Standards  Administration  of  ihc 
Department  of  Labor  who  is  also  Ad¬ 
ministrator  of  the  Wage  and  Hour  Di¬ 
vision.  or  his  authorized  representa¬ 
tive  as  set  forth  in  this  part. 

(f)  "Associate  Solicitor  in  charge  of 
litigation"  means  the  Associate  Solici¬ 
tor  for  General  Legal  Services.  Office 
of  the  Solicitor,  U.S,  Department  of 
Labor.  Washington.  D.C.  20210. 

(37  FR  25473,  Nov.  30.  19721 

PhEHEARiNG  Procedures 
§  6.3  Complaints. 

(a»  Enforcement  proceeding  may  be 
instituted  by  the  Deputy  Solicitor,  or 
Regional  Solicitors/ Regional  Attor¬ 
neys  by  Issuing  a  complaint  and  caus¬ 
ing  the  complaint  to  be  served  upon 
the  respondent. 

<b)  Contents.  The  romplalnt  shall 
contain  a  clear  and  concise  factual 
statement  sufficient  to  inform  the  re¬ 
spondent  with  reasonable  definiteness 
of  the  a(  is  or  practices  he  is  alleged  to 
have  committed  in  violation  of  t'.ie  Act 
or  his  contractual  obligation. 

(C!  Amendments.  At  any  time  prior 
to  the  close  of  the  hearing,  the  com¬ 
plaint  may  be  amended  in  the  discre¬ 
tion  of  I  he  hearing  examiner  and  on 
such  terms  as  he  may  approve. 

(d>  Notice  of  hearing.  The  hearing 
examinei  shall  notify  the  parties  of 
the  timi  and  place  for  a  hearing 
within  le  days  after  the  service  of  t lie 
complain) . 

(32  KR  61  3.  Apr.  19.  1967  as  amended  ai  4.1 
PR  6944.  l-<  b  17.  1978) 

§6.1  An»-»er. 

<ai  Fit  >w  and  srrt nr.  Witlun  14 
days  afi<  r  the  servin'  of  the  com¬ 
plaint.  the  respondi-ni  shall  file  an 
answer  w  th  the  Chief  Hearing  Exam 
iner.  Tin  answer  shall  be  signed  bv 
the  respo  ident  or  ills  attorney. 

(b>  Co  itrnts;  failure  to  file.  The 
answer  shall  ( 1 )  contain  a  statement  of 
the  facts  which  constitute  the  grounds 
of  defense,  and  shall  specifically 
admit,  explain,  or  deny,  eacli  of  the  al¬ 
legations  of  the  complaint  unless  (he 
respondent  is  without  Knowledge,  in 
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winch  case  ( In-  answer  shall  so  stale: 
in  '  2 )  state  that  the  respotulenl  admits 
all  ol  the  allegations  ol  the  complaint. 
The  answer  may  contain  a  waiver  of 
hearing.  Failure  to  file  an  answer  to  or 
plead  specifically  to  any  allegation  of 
i  he  complaint  shall  const  mile  an  ad¬ 
mission  of  such  allegation. 

tel  Procedure  upon  admission  oj 
tacts.  The  admission,  m  the  answer  or 
by  failure  to  file  an  answer,  of  all  the 
material  allegations  ol  fact  contained 
in  the  complaint  shall  constitute  a 
waiver  of  hearing.  Upon  such  admis¬ 
sion  of  facts,  the  hearing  examiner 
without  further  hearing  shall  prepare 
lus  decision  in  which  he  shall  adopt  as 
his  proposed  findings  of  fact  the  mate¬ 
rial  facts  alleged  in  the  complaint.  The 
parties  shall  be  given  an  opportunity 
to  file  exceptions  to  his  decision,  and 
to  file  briefs  in  support  of  the  excep¬ 
tions. 

$  6.5  Motions  and  requests. 

Motions  or  requests  shall  be  filed 
with  the  Chief  Hearing  Examiner, 
except  that  those  made  during  the 
course  of  the  hearing  shall  be  filed 
with  the  hearing  examiner  or  shall  be 
staled  orally  and  made  part  of  the 
transcript.  Each  motion  or  request 
shall  slate  the  particular  order,  ruling, 
or  action  desired,  and  the  grounds 
therefor.  The  hearing  examiner  is  au¬ 
thorized  to  rule  upon  all  motions  or 
requests  filed  or  made  prior  to  the 
filing  of  his  report. 

$  6.6  Consent  findings  and  order. 

(a)  General.  At  any  lime  after  the  is¬ 
suance  of  a  complaint  and  prior  to  the 
reception  of  evidence  in  any  proceed¬ 
ing.  the  respondent  may  move  to  defer 
the  receipt  of  any  evidence  for  a  rea¬ 
sonable  time  to  permit  negotiation  of 
an  agreement  containing  consent  find¬ 
ings  and  an  order  disposing  of  the 
whole  or  any  part  of  the  proceeding, 
t  he  allowance  of  such  deferment  and 
the  duration  thereof  shall  be  in  the 
discretion  of  the  hearing  examiner, 
alter  consideration  of  the  nature  of 
the  proceeding,  the  requirements  of 
the  public  interest,  the  representa¬ 
tions  of  the  parlies,  and  the  probabil¬ 
ity  of  an  agreement  being  reached 


which  Will  result  III  a  JUSl  disposition 
of  the  issues  involved. 

ibi  Content.  Any  agreement  contain 
mg  consent  I  Hidings  and  an  order  ills 
posing  of  a  proceeding  shall  also  pro 
vide 

(1)  That  the  order  .hall  have  tin- 
same  force  and  effect  as  an  order 
made  after  full  hearing: 

(2>  That  the  entire  record  on  which 
any  order  may  be  based  shall  consist 
solely  of  the  complaint  and  the  agree¬ 
ment; 

« 3 >  A  waiver  of  any  further  proce¬ 
dural  steps  before  the  hearing  examin¬ 
er  and  the  Administrator:  and 

(4)  A  waiver  cf  any  right  to  dial 
lenge  or  contest  the  validity  ol  the 
findings  and  order  entered  into  in  ac¬ 
cordance  with  the  agreement. 

(ci  Submission.  On  or  before  the  ex¬ 
piration  of  the  lime  gt  anted  for  nego¬ 
tiations.  the  parties  or  their  counsel 
may: 

(1)  Submit  the  proposed  agreement 
to  the  hearing  examiner  for  lus  con¬ 
sideration;  or 

<2)  Inform  the  hearing  examiner 
that  agreement  cannot  be  reacht  d. 

(d)  Disposition.  In  the  event  an 
agreement  containing  consent  findings 
and  an  order  is  submitted  within  the 
time  allowed  therefor,  the  hearing  ex¬ 
aminer,  within  30  days  thereafter, 
shall  accept  such  agreement  by  issuing 
his  decision  based  upon  the  agreed 
findings. 

132  FR  6133.  Apr  19.  1967.  as  amended  al  .lb 
Fk  287.  Jan.  ».  1971) 

$  6.7  Prehearing  conference*. 

<ai  Upon  lus  own  motion  or  the 
motion  of  the  parties,  the  hearing  ex 
amtner  may  direct  the  parties  or  their 
counsel  to  meet  with  him  for  a  confer¬ 
ence  to  consider; 

<  1 )  Simplification  of  the  issues; 

(2)  Necessity  or  desirability  of 
amendments  to  pleadings  for  purposes 
of  clarification,  simplification,  or  linn 
tat  ion; 

(3)  Stipulations,  admissions  of  fact 
and  of  contents  and  authenticity  of 
documents; 

(4)  Limitation  of  the  number  of 
expert  witnesses;  and 
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§6.10 


1 5 1  Such  other  matters  as  may  tend 
,i  expedite  the  disposition  of  the  pro- 
reding. 

id)  Tiie  record  shall  show  tile  mat¬ 
ers  disposed  of  by  order  and  by  agri-e- 
•aenl  in  such  pretrial  conferences.  The 
nbsequent  course  of  (he  proceeding 
halt  be  controlled  by  such  action. 

Hearings  and  Related  Matters 

!  «.M  Appearance h 

•  a >  Representation.  The  parties  may 
appear  in  person,  by  counsel,  or  other- 

» ISC. 

ib)  Failure  to  appear.  In  the  event 
tnat  a  party  appears  at  the  hearing 
sad  no  parly  appears  for  the  opposing 
side,  the  party  who  is  present  shall 
have  an  election  to  present  his  evi¬ 
dence  in  whole  or  such  portion  thereof 
sufficient  to  make  a  prima  facie  case 
before  the  hearing  examiner.  Failure 
'.<>  appear  at  a  hearing  shall  not  be 
deemed  to  be  a  waiver  of  the  right  to 
be  served  with  a  copy  of  the  hearing 
examiner's  decision  and  to  file  excep¬ 
tions  thereto. 

IH  Hearing. 

*  a)  Order  of  proceeding.  Except  as 
may  be  determined  otherwise  by  the 
hearing  examiner,  counsel  supporting 
(lie  complaint  shall  proceed  first  at 
me  hearing. 

■  b)  Evidence— ( 1  >  In  general.  The 
testimony  of  witnesses  shall  be  upon 
oath  or  affirmation  administered  by 
the  hearing  examiner  and  shall  be 
subject  to  such  cross-examination  as 
may  be  required  for  a  full  and  true  dis¬ 
closure  of  the  facts.  'I  he  hearing  ex¬ 
aminer  shall  exclude  e\  idence  which  is 
immaterial.  Irrelevant,  or  unduly  rep- 
etitlous. 

< 2)  Objections.  It  a  party  objects  to 
the  admission  or  rejection  of  any  evi¬ 
dence  or  to  the  limitation  of  the  scope 
of  any  examination  or  cross-examina¬ 
tion  or  the  failure  io  limit  such  scope, 
he  shall  state  br'elly  the  grounds  for 
-Mich  objection.  Rulints  on  all  objec¬ 
tions  shall  appear  in  tue  record.  Only 
objections  made  befoie  the  hearing 
examiner  may  be  reli-d  upon  subse¬ 
quently  in  the  proceeding. 

'3i  Exceptions.  Formal  exception  io 
an  adverse  ruling  is  noi  required. 


i c >  Official  notice.  Ofticial  noiue 
may  be  taken  of  any  material  faet  nm 
appearing  in  evidence  In  the  record 
which  is  among  the  traditional  mat 
ters  of  Judicial  notice  and  also  con 
cerning  which  the  Department  in 
reason  of  its  functions  is  presumed  in 
be  expert:  Provided.  That  the  pane--, 
shall  be  given  adequate  notice,  at  Up¬ 
bearing  or  by  reference  In  the  hearuo- 
examiner's  decision  of  the  matters  .n 
noticed,  and  shall  be  given  adequate 
opportunity  to  show  the  contrary 
(d)  Transcript.  Hearings  shall  lie 
stenographically  reported.  Copies  of 
the  transcript  may  be  obtained  by  (lie 
parties  upon  written  application  filed 
with  the  report?',  and  upon  the  pay 
ment  of  fees  at  the  rate  provided  in 
the  agreement  with  the  reporter. 

Decision  and  Order 

5  6.10  Derision  of  the  hearing  eiaminrr 
(a)  Proposed  findings  of  fact,  conclu 
sions,  and  order.  Within  10  days  afier 
receipt  of  notice  that  the  transcript  of 
the  testimony  has  been  filed  or  such 
additional  time  as  the  henring  examm 
er  may  allow,  each  party  may  file  with 
the  hearing  examiner  proposed  find¬ 
ings  of  fact,  conclusions  of  law.  and 
order,  together  with  a  supporting  brief 
expressing  the  reasons  for  such  pro 
posals.  Such  proposals  and  brief  shall 
be  served  on  all  parties,  and  shall  refer 
to  all  portions  of  the  record  and  to  all 
authorities  relied  upon  in  support  oi 
each  proposal. 

tb)  Decision  of  the  hearing  examiner 
Within  a  reasonable  time  after  < In- 
time  allowed  for  the  filing  of  proposed 
findings  of  fact,  conclusions  of  law 
and  order,  or  after  submission  oi  an 
agreement  containing  consent  findings 
and  order,  the  hearing  examiner  shall 
make  his  decision,  which  shall  become 
the  final  decision  In  the  admimstrai  ue 
process  2»  days  after  service  then-ot 
unless  exceptions  are  filed  thereto  as 
provided  in  J6.12.  The  decision  of  Hie 
hearing  examiner  shall  include  a  stale 
ment  of  findings  and  conclusions,  with 
reasons  and  bases  therefor,  upon  each 
material  issue  of  fart.  law.  or  disi-re 
lion  presented  on  the  record.  If  I  In  re 
spondenl  is  found  to  have  violated  i In- 
Ad.  the  hearing  examiner  in  Ins  den 
sion  shall  make  a  recommendation  m 
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itu  {secretary  ill  l2ibur  us  to  whether 
l  In'  respondent  .-iliould  be  relieved 
I  ruin  ttif  apphcal  inn  ol  tile  ineligible 
list  ns  provided  1 1  /  seel  ion  5(a)  of  the 
Act.  If  liquidated  .damages  arc  found 
due  and  arc  unpaid,  no  recommenda¬ 
tion  lor  reliel  shall  be  made  except  on 
condition  that  the  liquidated  damages 
ire  paid.  The  decision  shall  also  in¬ 
clude  an  appropriate  order  (excluding 
atch  issue  of  ineligibility).  The  deci¬ 
sion  of  the  heating  examiner  shall  be 
based  upon  a  consideration  of  the 
whole  record,  including  any  adminis¬ 
trative  admissions  made  under  i  6.6.  It 
shall  be  supported  by  reliable,  proba¬ 
tive.  and  substantial  <  vidence  and  be 
made  upon  the  bases  of  a  preponder¬ 
ance  of  that  evidence.  Any  recommen¬ 
dation  that  (lie  respondent  be  relieved 
by  the  Secretary  of  Labor  from  the  in¬ 
eligible  list  provision  under  section 
Si  a)  of  the  Act  as  amended  shall  be 
supported  by  a  finding  of  the  unusual 
circumstances,  within  the  meaning  of 
•inch  section,  which  are  relied  upon  as 
a  reason  for  the  recommendation. 

132  KK  6133.  Apr  19.  1967.  as  amended  at  37 
KK  25474.  Nov  30.  19721 

$6.11  Exception*. 

Within  20  days  after  the  dale  of  the 
decision  of  the  hearing  examiner,  any 
party  aggrieved  thereby  may  file  ex¬ 
ceptions  thereto  with  supporting  rea¬ 
sons.  Such  parly  shall  transmit  his  ex 
ceptions  in  writing  to  I  tie  Chief  Hear¬ 
ing  Examiner,  referring  to  the  specific 
findings  of  fact,  conclusions  of  law.  or 
order  excepted  to.  the  specific  pages  of 
transcript  relevant  to  the  suggestions, 
and  suggesting  corrected  findings  ui 
fact,  conclusions  ol  law,  or  older. 

$  6.12  Relief  fn  .a  ineligible  \»l. 

ia>  Application  for  rcuef  from  the 
ineligible  list  provisions  under  section 
S<  a  i.  of  the  Act  may  be  filed  by  the  re¬ 
spondent  with  the  Secretary  of  Labor 
within  20  days  from  the  date  of  service 
of  the  hearing  examiner's  decision  or 
Administrator's  decision,  as  the  case 
may  be.  Notice  of  the  determination  of 
the  Secretary  on  liie  application  of 
the  ineligible  list  provision  of  the  Act 
shall  be  served  upon  the  parties. 

<b)  Any  application  filed  by  respond¬ 
ent  for  relief  from  the  ineligible  list 


provision  shall  slate  (lie  unusual  mi 
cumslaiu'fs  to  be  considered  h\  lie 
Secretary  of  Labor  m  Uelermmme 
whether  lo  recommend  such  reliel 
file  Secretary  shall  forward  lo  lhe 
Comptroller  General  Che  name  nl  any 
respondent  found  in  violation  nl  Uh- 
Al'1  within  90  days  alter  tile  decision 
of  the  hearing  examiner,  finding  such 
violation,  becomes  final  unless  Un- 
Secretary  within  such  period  decides 
that  relief  from  the  ineligible  list  pro 
\  ision  will  be  recommended  because  ol 
unusual  circumstances. 

136  Kit  267.  Jan  8.  1971.  as  amciuleti  al  37 
I'R  25474.  Nov.  30.  ,972) 

$6.13  Transmihsio  v  of  Record. 

If  exceptions  are  filed,  the  hearing 
examiner  shall  transmit  Lhe  record  ol 
the  proceeding  to  Hie  Administrator 
The  record  shall  include:  The  plead¬ 
ings.  motions,  and  requests  filed  in 
written  form,  rulings  thereon,  the 
transcript  of  the  lestimuny  and  pro 
reeding  taken  at  the  hearing,  together 
with  the  exhibits  admitted  in  evi¬ 
dence.  any  documents  or  papers  (lied 
in  connection  with  prehearing  conlei- 
rnecs.  such  proposed  findings  ol  lari, 
conclusions  of  law.  orders,  and  sup 
porting  reasons,  as  may  have  been 
tiled,  the  hearing  examiner's  decision 
and  such  exceptions,  statements  ol  <>b 
jeclions.  and  briefs  in  support  (hereul 
as  may  have  been  filed  in  tile  procet  <1 
tug. 

136  KK  287.  Jan.  8.  1971  I 

$  6.1 1  Hn  i»iiin«  and  order  of  the  Adminis¬ 
trator. 

II  exceptions  to  lhe  decision  of  the 
hearing  examiner  .ire  taken  as  pro 
tided  in  this  part,  the  Administrator 
shall  upon  consideration  thereof,  to 
gelher  with  the  record  references  and 
authorities  cited  in  support  thereof, 
make  his  decision,  which  shall  affirm, 
modify,  or  set  aside,  in  whole  or  part, 
the  findings,  conclusions,  and  order 
contained  in  the  decision  of  the  hear 
mg  examiner,  and  shall  include  a 
statement  of  reasons  or  bases  for  lhe 
actions  taken.  With  respect  to  the 
findings  of  fact,  the  Administrator 
shall  modify  or  set  aside  only  those 
findings  that  are  clearly  erroneous 
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t'apirs  of  the  decision  and  order  shall 
B<-  served  upon  the  parties.  Any  such 
decision  shall  treat  any  question  of 
recommendation  for  relief  from  the 
ineligible  list  under  section  5<a>  of  the 
Act  to  the  same  extent  and  subject  to 
the  same  limitations  as  provided  in 
1 8.10(b)  concerning  decisions  of  the 
nearing  examiner. 

Il«  FR  2H7.  Jan.  8.  19711 

Miscellaneous 

} SIS  Service:  copie*  of  document*  and 
pleading*. 

i  a)  Manner  of  service.  Service  upon 
»ny  party  shall  be  made  by  the  party 
filing  the  pleading  or  document  by  de- 
Inering  a  copy  or  mailing  a  copy  to 
ihe  last  known  address.  If  the  person 
upon  whom  service  is  made  by  mail  re¬ 
sides  500  miles  or  more  from  the  party 
-.-Ifrcting  service,  such  mailing  must  be 
bv  airmail.  When  a  party  is  represent- 
r  1  by  an  attorney,  the  service  should 
tr-  upon  the  attorney. 

b)  Proof  of  service.  A  certificate  of 
the  person  serving  the  pleading  or 
m  her  document  by  personal  delivery 
ur  by  mailing,  setting  forth  the 
nianner  of  said  service  shall  be  proof 
ui  the  service. 

<  c  >  Senuce  upon  Department. 

•i  i mber  of  copies  of  pleading  or  other 
ih'cuments.  An  original  and  three 
'  epics  of  all  pleadings  and  other  docu¬ 
ments  shall  be  filed  with  the  Depart¬ 
ment  of  Labor,  the  original  with  the 
officer  before  whom  the  case  is  pend¬ 
ing  (hearing  examiner,  chief  hearing 
examiner.  Administrator,  or  the  Secre- 
'ary  of  Labor)  and  the  copies  with  the 
attorney  representing  the  Department 
during  the  hearing  or  the  Assoc'ate 
Solicitor  in  charge  of  litigation. 

12  FR  8133.  Apr.  19.  1967  as  amended  al  16 
tR  287.  Jan  8.  19711 

:  6  16  Wiinexitc*  and  fee*. 

Witnesses  subpoenaed  by  any  party 
hail  be  paid  the  same  fees  and  mile¬ 
age  as  are  paid  for  like  services  in  t  he 
Hist  net  Court  of  the  United  Slates. 
The  witness  fees  and  mileage  shall  he 
I'Sid  bv  the  parly  at  whose  instance 
hu-  witnesses  appear 


§6.17  DepnMilion*. 

<a)  When,  hou>.  and  bv  whom  taken. 
For  good  cause  shown,  the  testimony 
of  any  witness  may  be  taken  by  deposi 
tion  in  any  proceeding,  when  a  com 
plaint  has  been  Hied,  whether  at  issue 
or  not.  Depositions  may  be  taken 
orally  or  upon  written  interrogatories 
before  any  person  designated  by  the 
hearing  examiner  and  having  power  to 
administer  oaths. 

(b)  Application.  Any  party  desiring 
to  take  the  deposition  of  a  witness 
shall  make  application  in  writing  to 
the  heating  examiner,  setting  fortli 
the  reasons  why  such  desposition 
should  be  taken;  the  time  when,  the 
plaee  where,  ana  the  name  and  post 
office  address  of  the  person  before 
whom  the  deposition  Is  to  be  taken, 
the  name  and  address  of  each  witness: 
and  the  subject  matter  concerning 
which  each  witness  is  expected  to  les 
tify. 

(c>  Notice.  Such  notice  as  the  hear 
ing  examiner  shall  order  shall  be  given 
for  the  taking  of  a  deposition,  but  this 
shall  not  be  less  than  5  days'  written 
notice  when  the  deposition  is  to  be 
taken  within  the  United  States  and 
not  less  than  20  days'  written  notice 
when  the  deposition  is  to  be  taken 
elsewhere. 

(d>  Taking  and  receiving  in  em 
i fence.  Each  witness  testifying  upon 
deposition  shall  be  sworn,  and  the  ad 
verse  parly  shall  have  the  right  to 
cross-examine.  The  questions  pro 
pounded  and  the  answers  thereto,  to 
gel  her  with  all  objections  made,  shall 
be  reduced  to  writing,  read  to  the  wit 
ness,  subscribed  by  him.  and  certified 
by  the  officer.  Thereafter,  the  ofneer 
shall  seal  the  deposition,  with  two 
copies  thereof,  in  an  envelope  and 
mail  the  same  by  registered  mail  to 
the  hearing  examiner.  Subject  to  such 
objections  to  the  questions  and  an 
swers  as  were  noted  at  the  lime  ol 
taking  the  deposition  and  would  be 
valid  were  Ihe  witness  personally  pres 
eni  and  testifying,  such  deposit mn 
may  be  read  and  offered  in  evnlenee 
by  tiie  party  lAking  it  as  against  any 
party  who  was  present  or  represented 
at  the  hiking  ol  the  deposition  or  who 
hnd  due  nntire  thereof  No  part  <>!  a 
deposition  shall  be  admitted  in  ••n 
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<ii  ni  t-  unless  l  lii'ii'  i.i  u  .ilium  ii i it  1 1 t.i i 
i  in-  reasons  lur  ilii-  taking  of  the  ifi  pu 
ill  mil  in  Hit'  lint  i  nit  in  Ki'  exist  at  tin- 
dim  ol  hearing 

Sli.lK  Sull|MH*IIU1. 

All  applications  for  subpoenas  nil 
I  i.il  ilnai  nliim  and  subpoenas  duos 
ti'i'inn  shall  be  made  in  writing  to  the 
hearing  examiner.  Application  fur  sub. 
pm  nas  duces  tecum  shall  specify  as 
exactly  as  possible  the  documents  lo 
be  produced,  showing  their  general 
relevancy  and  reasonable  scope. 

§  li.  IS  Hearing  examiners. 

i a)  Who  presides.  All  hearings  shall 
be  presided  over  by  a  hearing  examin¬ 
er  appointed  under  section  11  of  the 
Administrative  Procedure  Act. 

ib)  How  assigned.  The  presiding 
hearing  examiner  shall  be  designated 
by  the  Chief  Hearing  Examiner. 

ic)  Powers.  Hearing  examiners  shall 
have  ail  powers  necessary  to  the  con¬ 
duct  of  fair  and  impartial  hearings,  in¬ 
cluding  the  following: 

1 1 )  To  administer  oaths  and  affirma¬ 
tions: 

■  2)  To  issue  subpoenas  upon  proper 
applications  as  provided  in  this  16.18; 

1 3)  To  rule  upon  offers  of  proof  and 
receive  relevant  evidence; 

<■11  To  lake  or  cause  to  be  taken  de¬ 
positions  and  lo  determine  their  scope; 

1 5)  To  regulate  the  course  of  the 
hearing  and  the  conduct  of  the  parties* 
and  their  counsel  therein: 

<  6)  To  hold  conferences  for  the  set¬ 
tlement  or  simplification  of  the  issues 
by  consent  of  the  parties; 

i7)  To  consider  and  rule  upon  proce¬ 
dural  requests; 

m>  To  make  and  file  decisions  in 
conformity  wnh  this  part; 

(9)  To  take  any  action  authorised  by 
Hie  rules  in  this  part  or  in  conform¬ 
ance  with  the  Administrative  Proce¬ 
dure  Act. 

id)  Consultation.  The  hearing  exam¬ 
iner  shall  not  consult  any  person  or 
parly  on  any  fact  in  issue  unless  upon 
notice  and  opportunity  for  all  parties 
to  participate. 

it*)  Disqualification  of  hearing  exam¬ 
iners.  ill  When  a  hearing  examiner 
< teems  himself  disqualified  to  preside 
hi  a  particular  proceeding,  he  shall 


millidr.im  tticielrom  bs  notice  on  lie 
lecoid  directed  (o  the  Chief  Hi.miu; 
Examiner 

i2>  Whenever  any  party  shall  d< «  m 
the  hearing  examiner  lor  any  icasoii 
lo  be  disqualified  to  preside,  or  to  eon 
liiute  in  preside,  in  a  particular  pio 
feeding,  that  party  shall  file  wnh  i hr 
Chief  Hearing  Examiner  a  motion  to 
disqualify  and  remove  such  hearing 
examiner,  such  motion  to  be  support¬ 
ed  by  alfidavils  setting  forth  the  ai 
leged  grounds  for  disqualification  file 
Chief  Hearing  Examiner  shall  rule 
upon  the  motion. 

if)  Contemptuous  conduct,  failure  or 
refusal  of  a  witness  10  appear  or 
answer  Contemptuous  conduct  at  any 
hearing  before  a  hearing  examiner 
shall  be  ground  for  exclusion  from  (he 
hearing.-  The  failure  or  refusal  ol  a 
witness  to  appear  at  any  hearing  nr  u> 
answer  any  question  which  has  been 
ruled  to  be  proper  shall  be  ground  tor 
the  action  provided  m  section  5  of  the 
Act  ol  June  30.  1936  HI  USC.  J9> 
and.  in  the  discretion  of  the  hearing 
examiner,  for  striking  out  all  or  part 
of  the  testimony  which  inay  have  been 
given  by  such  witness 

132  FR  6133.  Apr.  19.  1967.  as  amctuii  d  ai  Jt> 
FR  287.  Jan.  8.  1971) 

§fi.28  (  umpulaiion  of  lime. 

Saturdays,  Sundays,  and  holidays 
shall  be  included  in  computing  itie 
lime  allowed  for  filing  any  document 
or  paper  under  this  part,  but  when 
such  ’ime  expires  on  such  a  day.  such 
period  shall  be  extended  lo  include  Hit* 
next  following  Jay  which  is  noi  such  a 
day 

PART  7— PRACTICE  BEFORE  WAGE 
APPEALS  BOARO 

SuSpart  A — fwrpata  and  Sttpt 

Sic. 

7  1  Purpose  and  scope 

Swbparf  I— Itvitw  ••  DtUfininationi 

7  2  Who  may  file  petitions  tor  reue* 

7  3  Where  to  I  lie. 

7  4  When  lo  tile 
1.5  (‘onteni.soi  trillions 
7  6  Piling  nl  wage  determination  reeutd 
7  7  >*i  (‘sent  at  inns  of  oilier  inu  n-Mi-d  pi-r 
sons 
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Part.  10 — Service  Contract  Act  of  19b5, 

As  Amended 

12-1000  Scope  of  Part.  This  part  sets  forth  policies  and 
procedures  for  implementing  the  provisions  of  the  McNamara- 
O'Hara  Service  Contract  Act  of  1965,  as  amended  (41  U.S.C.  151 
et  seq.)  and  the  provisions  of  the  Fair  Labor  Standards  Act 
of  1938,  as  amended  (29  U.S.C.  201  et  seq.),  as  they  pertain 
to  service  contracts,  and  the  regulations  prescribed  in 
24  CFR,  Parts  4  and  1910,  and  instructions  issued  by  the 
Secretary  of  Labor. 

12-1001  Statutory  Requirements.  The  Service  Contract  Act, 
referred  to  in  this  part  as  the  "Act,"  includes  the  following 
general  requirements  with  respect  to  service  contracts 
entered  into  by  Federal  agencies. 

(i)  Regardless  of  contract  amount,  no  contractor  or 
subcontractor  holding  a  Federal  service  contract 
shall  pay  any  of  its  employees  engaged  in  such 
work  less  than  the  minimum  wage  specified  in  the 
Fair  Labor  Standards  Act  of  1938,  as  amended; 

(ii)  Successor  contractors  performing  on  contracts  in 
excess  of  $2,500  must  pay  wages  and  fringe  bene¬ 
fits  at  least  equal  to  those  agreed  upon  for 
substantially  the  same  services  in  any  bona  tide 
collective  bargaining  agreement  entered  into  by 
the  predecessor  contractor  (unless  such  wages  and 
fringe  benefits  are  determined  to  be  substantially 
at  variance  with  those  which  prevail  for  services 
of  a  similar  character  in  the  locality); 

(iii)  Service  contractors  performing  on  contracts  in 
excess  of  $2,500, to  which  no  predecessor 
contractor's  collective  bargaining  agreement 
applies,  shall  pay  their  employees  at  least  the 
wages  and  fringe  benefits  found  by  the  Department 
of  Labor  to  prevail  in  the  locality  or,  in  the 
absence  of  a  wage  determination,  the  minimum  wage 
set  forth  in  the  Fair  Labor  Standards  Act;  and 

(iv)  See  12-1002.4  for  statutory  exemptions  and 
12-1002.5  for  regulatory  exemptions. 

12-1002.  Applicability. 

12-1002.1  General.  Subject  to  statutory  exemptions  or 
administrative  exemptions  by  the  Secretary  of  Labor  under 
section  4(b)  of  the  Act  (41  U.S.C.  353),  the  Act  applies  to 
all  Federal  contracts,  the  principal  purpose  of  which  is  to 
furnish  services  in  the  United  States  through  the  use  of 
service  employees.  (Note:  In  contracts  having  separate  and 
severable  requirements  for  supplies  and  services,  the  princi¬ 
pal  purpose  test  is  applied  to  the  service  requirement. 
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1 1  \*  **7ti  -  iji  i  !7  Ml1  ;  ,'7:<  ,  _  . 

l  uMKAil  IM*I  Sin: AU  I  \iW)H  kU-\  I  : • 

Un.li!->,  possibly  wringing  it  within  tin  Ac  t  ' overage.  > 

12- 1002  .  2  A  «,•:  .  I  lie  A-  t 

applies  to  -ervuc  contracts  |»  r  t  ,j  r  idl-iI  within  the  Lmi  - J 
Staten  t-ncc-  l 2- 1002 . 3 ( l i ) ) .  The-  Alt  does  not  apply  t  c i  V.  c»ll  " 
traits  performed  outside  the  lulled  Slates. 

17-1002.3  Je./ini  l  !e».v .  h-r  the  purpose  ot  tills  pari, 
unless  otherwise  indicated,  terms  used  here  are  defined  as 
follows: 

1.1)  "Service  employee"  means  any  person  employed  in 
connection  with  a  contract  entered  into  a\  the  United  sun  - 
and  not  exempted  under  section  7  of  the  Act  (cl  L'.S.i'. 
whether  negotiated  or  advertised,  the  principal  purpose  of 
which  is  to  furnish  services  m  the  United  States  lother  than 
any  person  employed  in  a  bona  I  ide  executive,  admlnisl rat i ye , 
or  professional  capacity,  as  those  terms  are  defined  In 
29  CFR,  Part  541);  and  shall  include  all  such  persons  regard¬ 
less  of  any  contractual  relationship  that  may  be  alleged  to 
exist  between  a  contractor  or  subcontractor  and  such  persons. 

(li)  "United  States"  shall  include  any  State  oi  the 
United  States,  the  District  ot  Columbia,  Puerto  Ki  CO  ,  C  he 
Virgin  Islands,  Outer  Continental  Shelf  Lands,  as  defined  in 
the  Outer  Continental  Shelf  Lands  Act  (wJ  U.S.C.  1JJ1  rt  >eq.  '  , 

American  Samoa,  Guam,  Uake  Island,  Eniwetok  Atoll,  Kwajalein 
Atoll,  Johnston  Island,  and  Canton  Island,  but  shall  not 
include  any  other  territory  under  the  jurisdiction  oi  the 
United  States  or  any  U.S.  base  or  possession  within  a  foreign 
country. 

(ill)  "Administrator"  means  the  Administrator  of  the 
Wage  and  Hour  Division,  United  States  Department  ot  Labor, 
or  the  Administrator's  authorized  representative. 

(lv)  "Contract"  IncluJos  anv  contract  subject  win-1 1  \ 
or  in  part  to  provisions  of  the  Act  and  any  subcontract  .it 
any  tier  thereunder. 

(v)  "Contractor"  includes  a  subcontractor  who  ^ e  sub¬ 
contract  is  subject  to  provisions  ot  the  Act. 

(vi)  "Wage  Determination"  includes  any  determination 
of  minimum  wage  rates  or  fringe  benefits  made  pursuant  to  tne 
provisions  of  section  2(a)  and  4(c)  of  the  Act  (si  U.S.C.  ol 
and  353)  for  application  to  the  employment  in  a  locality  oi 
any  class  or  classes  of  service  employees  in  Che  per f ormaiu  e- 
of  any  contract  in  excess  of  $2,500  that  is  subject  to  tin- 
provisions  of  the  Act. 

12-1002.4  statutory  Exempt  ions.  Statutory  exemptions  art- 
set  forth  In  paragraph  (p)  of  the  clause  at  7-1903. wl (a) . 

12-1002.5  Administrative  Li'm.tations,  Variations , 
loleranoes ,  and  Exemptions .  The  Secretary  of  Labor,  only  in 
special  circumstances,  may  provide  such  reasonable  llmi tat i.-m 
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m.i  iii.i-.  i'uk>  such  rules  uiij  i  egu  1  a 1 1 mis  allowing  rcdboiuh  1  o 
>..m  i  it  i.n.  tuliTana-s,  and  exempt  lontj  Co  and  from  any  or  all 
'i.  u  a..ii>  ,il  tin-  Ait  ,im  tin  Suri  tjry  may  I  ittil  nt-ci-ssary  and 
•  c  *  »(>i- 1  in  t  in-  public  iiiiiri;it  or  to  avoid  serious  impairment 
a  tin  i  miiiuic  ot  i.ovi- rumen i  business  (41  U.S.C.  353(b)). 
t.  ■  i ties l  »  tot  variations,  tolerances,  and  exemptions  from  the 
t  shall  be  submitted  in  writing  through  contracting 
i  mini  1 s  to  the  departmental  labor  advisor  (12-1002.6). 

12-1002.6  ,  ,in :  i'i  no  .In.',  ’tih:.;  hi r  L icabi lieu  o'"  i:.t  .2.-.. 

In  the  event  the  contracting  officer  questions  the  applica¬ 
bility  of  the  Act  to  an  acquisition,  the  matter  shall  be 
forwarded  for  resolution,  prior  to  issuance  of  the  solicita- 
t  t on ,  as  foil ows : 

tor  cite  Army:  Assistant  Secretary  of  the  Army  (RDA) 

Attn:  Labor  Advisor 

lor  ttie  Navy:  Chief  of  Naval  Material 

Attn:  Labor  Relations  Advisor 

For  the  Air  Furce:  Chief,  Air  Force  Labor  Relations 
HQ  USAF/RDC 

For  I)CA:  Defense  Communlcat ions  Agency  Headquarters 
Attn:  Counsel 

••'oi  DMA:  Staff  Director  of  Logistics 

lor  DNA:  Deputy  Director  of  Operations  and  Administration 
For  DLA:  Deputy  Director  (Contract  Administrative  Services) 
Attn:  DLA- HP 

12-1003  Department  of  Labor  Regulations.  The  Department 
of  Labor  has  Issued  29  CFR,  Parts  A  and  1910,  providing  for 
the  administration  and  enforcement  of  the  Act.  The  regula- 
t  ions  include  coverage  of  the  following  matters  relating  to 
the  requirements  of  the  Act: 

(l)  Service  Contract  Labor  Provisions  and  Procedures 
(see  29  CFR,  Subpart  A,  Part  4); 

(11)  Equivalents  of  Determined  Fringe  Benefits  (see 
29  CFR,  Subpart  B,  Part  4); 

(ill)  Application  of  the  Act  of  1965  (Rulings  and  Inter¬ 
pretations)  (see  29  CFR,  Subpart  C,  Part  *); 

Uv)  Safe  and  Sanicary  Working  Conditions  (see  29  CFK , 
Part  1910);  and 

(v)  Rules  of  Practice  for  Administrative  Proceedings 
Enforcing  Service  Contract  Labor  Standards  (.see 
29  CFR,  Part  6)  . 

12-1 00<*  Contract  Clauses  and  Solicitation  Provisions. 
Clauses,  solicitation  provisions,  and  guidance  as  to  their 
use  are  contained  at; 
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li)  7- I 'Mi 3. 4  l  (a  i  -  Service  Contracts  in  Excess  it 
>7, '.DO; 

im)  /  -  19u  1 .  4  l  (h)  -  Service  Contracts  Not  in  Excess  of 
>7 ,  500; 

iiit)  7-1903. 41(c)  -  Basic  Ordering  Agreements  and 
Blanket  l’uri  base  Agreements; 

(,iv)  7-1901.41  (d)  -  Price  Adjustment  Clause; 

(v)  7-1901. 41(e)  -  Potential  Application  of  the  Act 
to  Overhaul  aid  Modification  Work; 
ivi)  7-2001.84  -  Statement  of  Kates  for  Federal  Hires; 
(vii)  7-2003.85  -  SCA  Minimum  Wages  and  Fringe  Benefits 
Applicable  to  Successor  Contractor  Pursuant  to 
Predecessor  Contractor  Collective  Bargaining 
Agreement  (CliA)  . 

12-1005  Administration  and  Enforcement. 

12-1005.1  Responsibilities  of  the  Department  of  Labor.  The 
Secretary  of  Labor  is  authorized  and  directed  to  administer 
md  enforce  the  provisions  of  the  Act,  to  make  rules  and  regu¬ 
lations,  issue  orders,  make  decisions,  and  take  other  appro¬ 
priate  action  under  the  Act. 

12-1005.2  Contracting  Officer  Responsibilities — Preparation 
of  Solicitations  and  Contracts. 

(a)  As  to  solicitations  and  contracts  of  $2,500  or  less,  to 
which  the  Act  applies,  the  contracting  officer  shall  include 
the  clause  set  forth  In  7-1903. 41 (b) . 

(b)  As  to  solicitations  and  contracts  that  are  or  may  be  in 
excess  of  $2,500,  to  which  the  Act  applies,  the  contracting 
officer  shall  insert  the  applicable  clause(s)  at  7-1903.41  and 
solicitation  provision(s)  at  7-2003.84  and  7-2003.85,  and 
shall  take  the  following  appropriate  actions: 

(!)  Issuance  of  Notice  of  Intention  to  Make  a  Service 
Contract — Standard  Forms  J8  and  05a. 

a.  No  less  than  30  days  prior  to  issuance  of  any 
solicitation  or  commencement  of  negotiations  for  any  new  con¬ 
tract,  contract  extension,  bilateral  modification  adding 
significant  new  work,  or  exercise  of  an  option  exceeding 
$2,500,  which  may  be  subject  to  the  Act,  the  contracting 
office  shall  file  with  the  Wage  and  Hour  Division,  Employment 
Standards  Administration,  Department  of  Labor,  its  notice  or 
intention  to  make  a  service  contract.  To  avoid  delays  because 
of  late  Issuance  of  wage  determinations  by  the  Department  or 
Labor  in  response  to  the  notice,  the  contracting  office  shall 
make  every  effort  to  file  its  notice  as  early  as  possible. 

'this  notice  shall  be  submitted  on  SF  98/98a  (see  Appendix 
1-100.98)  in  accordance  with  the  forms'  instructions  and 
hull  be  supplemented  by  the  information  required  under  :. 

•  md  he  low .  Care  should  be  taken  to  insure  that  all  required 
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i ut  orinat  ion  i  s  provided  to  overt  return  without  action  bv 
the  Deportment  of  Labor. 

b,  The  contracting  office  shall  file  SF  98a  with 
Si  y8.  SK  98a  shall  contain  the  following  information  con¬ 
cerning  the  service  employees  expected  to  be  employed  by  the 
contractor  and  any  subcontractors  in  performing  the  contract: 

(i)  classes  of  service  employees; 

(ii)  the  number  of  service  employees  in  each 
class;  and 

(iii)  tlie  wage  rate  that  would  be  paid  each 

class  if  employed  by  the  agency  and  subject 
to  the  wage  provisions  of  5  U.S.C.  5341  or 
5332  (see  (3)  below). 

j.  If  the  services  to  be  furnished  under  the  pro¬ 
posed  contract  will  be  substantially  the  same  as  services 
being  furnished  for  Che  same  location  by  an  incumbent  con¬ 
tractor  whose  contract  the  proposed  contract  will  succeed, 
and  if  the  Incumbent  contractor  is  furnishing  such  services 
through  the  use  of  service  employees  whose  wages  and  fringe 
benefits  are  the  subject  of  one  or  more  collective  bargaining 
agreements,  the  contracting  officer  shall  obtain  from  the 
contractor  (see  paragraph  (n)  of  7-1903. 41(a))  a  copy  of  each 
such  collective  bargaining  agreement,  together  with  any 
related  documents  specifying  the  wage  rates  and  fringe 
benefits  currently  or  prospectively  payable  under  such  agree¬ 
ment,  and  submit  them  with  the  SF  98/98a,  retaining  a  copy 
for  the  contract  file.  If  such  services  are  being  furnished 
for  more  than  one  location  and  the  collectively  bargained 
wage  rates  and  fringe  benefits  are  different  for  different 
locations  or  do  not  apply  to  all  locations,  the  contracting 
officer  shall  identify  the  locations  to  which  the  agreements 
have  application.  See  (2)  below  for  notice  to  interested 
parties,  which  is  required  at  least  30  days  prior  to  issuance 
of  the  solicitation.  See  also  (4 )b.  below,  concerning 
collective  bargaining  agreements  that  are  considered  not  to 
be  entered  into  as  a  result  of  arms-length  negotiations  or 
chat  are  at  substantial  variance  with  the  wages  and  fringe 
Penefits  prevailing  in  the  locality. 

J.  If  exceptional  circumstances  prevent  the 
filing  of  the  notice  of  intention  and  the  supplemental  infor¬ 
mation  required  by  b.  above,  the  notice  shall  be  submitted  to 
the  Wage  and  Hour  Division  as  soon  as  practicable,  with  a 
detailed  explanation  Justifying  the  need  for  expedlt it ious 
action  on  the  SF  98. 

e.  Requests  to  expedite  issuance  of  wage  determi¬ 
nations  or  to  check  the  status  of  a  particular  request 

APPENDIX  G-5 

12-1005.2 

ARMED  SERVICES  PROCUREMENT  REGULATION 


245 


G- 175 


DAC  P7fc>-'2U 


17  Si:i>  1979 


CONTRACTOR  INDUSTRIAL  LAUOR  RELATIONS 


should  ue  made  ill  accordance  with  departmental  procedures 
through  the  offices  listed  in  12-1002.6.  Direct  contact  witli 
Department  ol  Labor  officials  for  this  purpose  is  not 
authorized. 

(2)  .Votive  to  in  to rev led  Vartiev.  If,  pursuant  to 
paragraph  (n)  of  the  clause  set  forth  at  7-1903.41 (a)  or 
through  other  means,  the  contracting  officer  is  aware  or  has 
reason  to  believe  that  the  incumbent  contractor  or  a  sub¬ 
contractor  is  negotiating  or  has  consummated  a  collective 
bargaining  agreement  with  a  bargaining  agent  representing 
service  employees  performing  on  the  contract,  both  the  con¬ 
tractor  and  bargaining  agent(s)  shall  be  notified  of  the 
pending  acquisition  at  least  30  days  prior  to  (i)  issuance  of 
the  solicitation,  or  (ii)  the  commencement  of  performance  of 
contract  modification  extending  the  initial  period  of  per¬ 
formance  or  affecting  the  scope  of  effort  or  of  an  option. 

Such  notification  shall  be  made  by  registered  letter,  return 
receipt  requested,  and  shall  set  forth  all  pertinent  dates. 

(3)  Statement  of  Equivalent  Rates  for  Federal  iiirev. 

a.  The  provision  at  7-2003.84  shall  be  inserted 
in  each  solicitation  for  the  acquisition  of  services  to  which 
the  clause  at  7-1903. 41(a)  applies.  In  accordance  with  this 
provision,  the  solicitation  shall  contain  a  statement  of 
rates  for  equivalent  Federal  hire,  setting  forth  those  wage 
rates  and  fringe  benefits  that  would  be  paid  by  the  contract¬ 
ing  activity  to  the  various  classes  of  service  employees 
expected  to  be  utilized  under  the  contract  if  5  U.S.C.  5332 
(General  Schedule — white  collar)  and/or  5  U.S.C.  5341  (Wage 
Board — blue  collar)  were  applicable. 

b.  Procedures  for  computation  of  these  rates  arc 

as  follows: 

1.  Wages  paid  blue  collar  employees  shall  be 
the  basic  hourly  rate  for  each  class.  The  rate  shall  be  Wage 
Board  pay  schedule  step  two  for  nonsupervisory  service 
employees  and  step  three  for  supervisory  service  employees. 
Determinations  of  applicable  Wage  Board  rates  are  as  follows: 

i.  Where  the  place  of  performance  is 
known,  the  rates  applicable  to  that  location  shall  be  used;  or 
ii.  Where  the  place  of  performance  is  not 
known,  the  rates  applicable  to  the  contracting  activity's 
location  shall  be  used. 

2.  Wages  paid  white  collar  employees  shall 
be  an  hourly  rate  for  each  class.  The  rate  shall  be  obtained 
by  dividing  the  general  pay  schedule  step  one  biweekly  rate 
by  80. 

<3.  Local  civilian  personnel  offices  can 
assist  in  determining  and  providing  grade  and  salary  data. 
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4.  The  Department  ot'  Labor  develops  stand¬ 
ardized  fringe  benefits.  The  approved  standard  and  any 
subsequent  modification  thereto  shall  be  published  in  the 
Do tense  Acquisition  Circular. 

(4)  Applicability  of  m'a.je  Determinations  briar  to 

■\u\ivd. 


a.  Solicitations  and  contracts  for  more  than 
$2,500  shall  contain  an  attachment  (wage  determination  or 
appropriate  revisions  thereto)  issued  by  the  Administrator  in 
response  to  the  notice  required  under  (1)  above,  setting  forth 
the  minimum  wages  and  fringe  benefits  for  service  employees 

to  be  employed  thereunder.  However,  wage  determinations  and 
revisions  thereco  shall  not  apply — 

(i)  where  no  collective  bargaining  agreement 

exists  and  wage  determinations  or  revisions 
are  received  by  the  Federal  agency  less 
than  10  days  before  the  opening  of  bids  or 
date  established  for  the  initial  receipt 
of  proposals,  unless  the  contracting 
officer  finds  that  there  is  a  reasonable 
time  to  notify  bidders  or  offerors  thereof; 
or 

(ii)  where  a  collective  bargaining  agreement 

does  exist  and  (A)  the  contracting  agency 
has  received  notice  of  the  existence 
thereof  less  than  10  days  before  bid 
opening  or  commencement  of  performance  of 
a  negotiated  contract,  option,  or  contract 
extension,  and  (B)  the  contracting  officer 
determines  that  there  is  not  reasonable 
time  to  incorporate  a  new  wage  determina¬ 
tion  in  the  solicitation,  and  (C)  the 
notices  required  by  (1)  3nd  (2)  above  have 
been  given. 

b,  Revieu  of  Collective  Bargaining  Agreements  and 
Wage  Determinations. 

1.  If  a  contracting  officer  believes  that  an 
incumbent  contractor's  collective  bargaining  agreement  under 
section  4(c)  of  the  Act  was  not  entered  into  as  a  result  of 
arms-length  negotiations,  procedures  in  accordance  witli  4. 
below  shall  be  followed. 

2.  Immediately  upon  receipt  of  a  wage  deter¬ 
mination  not  predicated  upon  a  collective  bargaining  agreement, 
the  contracting  officer  shall  examine  the  wage  determination 
to  ascertain  whether  it  is  correct  and  whether  it  conforms 
with  the  wages  and  fringe  benefits  prevailing  for  services  of 
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a  character  similar  in  die  locality.  If  the  wage  determina¬ 
tion  is  at  substantial  variance  with  the  prevailing  rates, 
the  contracting  officer  shall  proceed  in  accordance  with  o', 
below. 

3.  A  full  statement  of  the  facts  shall  be 
transmitted  immediately  to  the  departmental  labor  advisor 
(see  12-1002.6)  through  contracting  channels  for  appropriate 
action. 

If  wages  and  fringe  benefits  provided  for 
in  a  collective  bargaining  agreement  are  substantially  at 
variance  with  those  prevailing  for  services  of  a  character 
similar  in  the  locality,  the  contracting  officer  shall  pro¬ 
ceed  as  follows: 

i.  Review  immediately  the  agreement  to 
ascertain  if  a  hearing  (12-1006)  is  warranted. 

ii.  Submit  a  request  for  hearing,  when 
warranted,  to  the  departmental  labor  advisor  (12-1002.6) 
through  contracting  channels.  Sufficient  payroll  data  shall 
accompany  this  request  to  support  a  prima  faoie  showing  that 
the  bargained-for  rates,  in  fact,  are  substantially  at 
variance  with  those  prevailing  for  services  of  a  character 
similar  in  the  locality.  Except  under  extraordinary  circum¬ 
stances,  as  determined  by  the  Administrator,  a  request  for 
hearing  shall  not  be  considered  by  the  Secretary  unless 
received  by  the  Department  of  Labor  more  than  10  days  before 
the  award  of  an  advertised  contract  or  prior  to  the  commence¬ 
ment  of  a  negotiated  contract  or  contract  extension,  through 
option  or  otherwise. 

(5)  Late  Receipt  of  Wage  Determination* . 

a.  If  the  SCA  wage  determination  requested  in 
accordance  with  (1)  above  is  not  received  In  time  for  inclu¬ 
sion  in  the  solicitation,  and  absent  an  incumbent  contractor 
union  agreement,  the  contracting  officer  should  proceed  using 
the  latest  wage  determination  included  in  the  existing  con¬ 
tract,  if  any.  If  a  new  wage  determination  is  subsequently 
received  10  or  more  days  prior  to  the  opening  of  bids  or  the 
date  established  for  the  initial  receipt  of  proposals,  the 
solicitation  must  be  amended  accordingly.  However,  if  a  new 
wage  determination  is  received  less  than  10  days  before  the 
opening  of  bids  or  the  date  established  for  the  initial 
receipt  of  proposals,  it  shall  be  included  in  the  solicita¬ 
tion  only  when  there  is  a  reasonable  time  to  notify  offerors 
thereof,  pursuant  to  (4)o. (i)  above. 

b.  In  those  cases  involving  an  incumbent  con¬ 
tractor  operating  under  a  collective  bargaining  agreement, 
the  wage  determination  in  the  incumbent's  contract  shall  not 
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l)<j  included  in  any  so  L  ir.  i  t  at  ion  LhaL  must  bo  released  without 
a  now  SCA  wage  determination.  Instead,  using  tlio  solicitation 
provisions  at  7-2001.85,  oiforors  shall  be  informed  that — 

10  (ho  economic  terms  of  such  agreement (s) 
will  apply  to  the  contract  and  should  be 
considered  in  developing  an  offer; 
however, 

(ii)  pursuant  to  Department  of  Labor  regula¬ 
tions  at  29  CFR  4.1c,  and  subject  to  the 
conditions  set  forth  in  (2)  and  (4 )a.ii. 
above,  the  economic  terms  of  any  agreement 
entered  into  subsequent  to  this  solicita¬ 
tion  might  apply  to  the  contract, 
c-.  The  contracting  officer  shall  notify  in 
writing  the  Administrator,  Wage  and  Hour  Division,  Employment 
Standards  Administration,  U.S.  Department  of  Labor,  200  Con¬ 
stitution  Avenue,  N.W.,  Washington,  D.C.  20210,  of  each  case 
when  compelled  to  proceed  without  a  new  wage  determination  due 
to  a  delayed  response  from  the  Department  of  Labor.  An  infor- 
;  mation  copy  of  each  such  notice  shall  be  forwarded  to  die 

i  appropriate  departmental  labor  advisor  (see  12-1002.6). 

12-1005.3  Applicability  of  Waye  Detcminations — SuLdcquont 
\  to  Award.  If  a  required  wage  determination  is  not  included 

in  the  solicitation  or  contract  due  to  failure  to  comply  with 
12-1005. 2(b) (1)  or  (2),  and  if  the  contracting  officer 
receives  a  wage  determination  from  the  Department  of  Labor 
within  30  days  of  the  late  filing  of  the  SF  98/98a  or  the 
s  discovery  by  the  Department  of  Labor  of  the  failure  to  inciude 

a  wage  r'atermlnation  required  by  this  part — 

(i)  the  contracting  officer  shall  attempt  to  negotiate 
a  bilateral  notification  to — 

!  (A)  incorporate  the  appropriate  clauses,  if  not 

■j  previously  included; 

i  (B)  incorporate  the  required  wage  determination, 

|  which  shall  be  effective  as  of  the  date  of 

issuance  unless  otherwise  specified;  and 
(C)  equitably  adjust  the  contract  price  to 

compensate  for  any  increased  cost  of  perform¬ 
ance  under  the  contract  by  the  wage  determi¬ 
nation;  or 

(ii)  the  contracting  officer,  if  unable  to  negotiate 
!  a  bilateral  modification  incorporating  the  wage 

determination,  shall  document  the  contract  file 
to  show  the  efforts  made  and  provide  a  copy  of 
this  documentation  through  appropriate  channels 
to  the  departmental  labor  advisor  (see  12-1002.6). 
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12-1005.4  Aji.iition.iL  i'laso-.a  of  Service  Employees 
(Con formal Le  Ratos).  Where  additional  (-lasses  of  service 
employees  are  required,  which  were  not  set  forth  in  the  wage 
determination,  the  procedure  described  in  paragraph  (a)  of 
tlie  contract  clause  (/-1901.41(a)  shall  be  followed  after 
award. 

12-1005.5  Notion  of  Award. 

(a)  Notion  of  Award  of  Contra  ot — Standard  Form  99.  Two 

copies  of  SF  99  shall  be  prepared  for  (i)  contracts  of 
$2,500  or  more  but  less  than  $10,000,  containing  the  clause 
in  7-1903.41 (a) ;  (li)  the  Initial  order  (if  less  than 
$10,000)  under  an  indefinite  delivery-type  contract  or  basic 
ordering  agreement  containing  the  clause  in  7-1 903 . 41 (a) ;  and 

(iii)  the  initial  call  under  a  blanket  purchase  agreement 
containing  the  clause  in  7-1903 . 41 (a) .  This  form  shall  be 
forwarded  to  the  Department  of  Labor,  ATTN:  Administrator, 
Wage  and  Hour  Division,  Washington,  D.C.  20210.  The  form 
shall  be  completed  as  follows: 

(i)  Item  1  through  7  and  12  and  13:  self-explanatory; 

(ii)  Item  8:  enter  the  notation  "Service  Contract  Act"; 

(iii)  Item  9:  leave  blank; 

(iv)  Item  10:  (A)  enter  the  notation  "Major  Category" 

and  indicate  beside  this  entry  the  general  service 
area  into  which  the  contract  falls,  and  (B)  enter 
the  heading  "Detailed  Description"  and,  following 
this  entry,  describe  in  detail  the  services  to  be 
performed;  and 

(v)  Item  11:  enter  the  dollar  amount  of  the  contract 
or  the  estimated  dollar  value  with  the  notation 
"estimated"  (if  the  exact  amount  is  not  known). 

If  neither  the  exact  nor  the  estimated  dollar 
value  is  known,  enter  "indefinite"  or  "not  to 
exceed  $ _ ." 

(b)  Individual  Procurement  Action  Report  (DD  Form  5i>0). 

Awards  of  service  contracts  of  $10,000  or  more  and  orders  of 
$10,000  or  more  under  indefinite  delivery-type  contracts  and 
basic  ordering  agreements  are  reported  to  the  Department  of 
Labor  by  the  Office  of  the  Secretary  of  Defense  from  informa¬ 
tion  contained  in  this  form  (see  21-114).  Therefore,  the 
contracting  officer  shall  not  report  such  awards  directly  to 
the  Department  of  Labor. 

12-1005.6  Inquiries  Concerning  the  Act.  Contractors  or 
contractor  employees  who  Inquire  concerning  the  administra¬ 
tion  and  enforcement  of  the  Act  shall  be  advised  that  such 
matters  fall  within  the  jurisdiction  of  the  Department  ot 
Labor  and  shall  be  given  the  address  of  the  appropriate 
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Asslsunt  Regional  Administrator  of  the  Wage  and  Hour  Division 
of  the  Department  of  Labor  (see  12-607). 

12- 1005.7  Contract  Modif:  rut  ions. 

(a)  hi  lateral  Contract  .'-A  hll  flections .  Generally,  a  bi¬ 
lateral  contract  modification  affecting  the  scope  of  the  work. 

Is  regarded  as  a  new  contract  for  purposes  of  the  Act. 
(Bilateral  contract  modifications  not  related  to  the  contract's 
labor  requirements  or  containing  insignificant  changes  to  the 
contract's  labor  requirements  shall  not  be  deemed  to  create  a 
new  contract  for  purposes  of  the  Act.)  Prior  to  entering 

into  such  modification,  che  contracting  officer  shall  forward 
SF  98/98a  to  the  Administrator  in  accordance  with  the  proce¬ 
dure  set  forth  in  12- 1005. 2 (b) ( 1) ,  except  that — 

(i)  in  the  "Estimated  Solicitation  Date"  block,  enter 
the  date  the  wage  determination  is  needed;  and 
(il)  in  block  6,  enter  "Modification  of  Existing 

Contract  for  (describe  type  of  service)  Services." 

(b)  Extension  of  Contract  Through  Exercise  of  Option  or 
Othendse .  A  new  contract  shall  be  deemed  entered  into  for 
purposes  of  the  Act  when  the  period  of  performance  of  an 
existing  contract  is  extended  pursuant  to  an  option  clause 
or  otherwise.  Prior  to  extending  the  period  of  performance 
of  the  contract,  the  contracting  officer  shall  forward 

SP  98/98a  as  provided  in  12-1005. 2(b) ( 1)  and  in  (a)  above. 

12-1005.8  Multiyear  Contracts.  After  the  initial  submission 
of  the  SF  98/98a,  the  contracting  officer  shall  submit  an 
SF  98/98a  on  an  annual  basis  at  least  30  days  prior  to  the 
anniversary  date  on  all  multiyear  contracts  subject  to  che 
Act  (see  paragraph  (c)  of  7- 1903. 41 (a) ) . 

12-1005.9  Withholding  of  Contract  Payments. 

(a)  As  provided  by  the  Act,  any  violation  of  the  stipula¬ 
tions  required  by  the  clauses  (7-1903.41)  renders  the  party 
responsible  therefor  liable  for  a  sum  equal  to  che  amount  of 
any  deductions,  rebates,  refunds,  or  underpayment  of  compen¬ 
sation  due  to  any  employee  engaged  in  the  performance  of  the 
contract.  Upon  the  written  request  of  the  Department  of 
Labor,  at  a  level  no  lower  than  an  Assistant  Regional 
Administrator,  so  much  of  the  accrued  payment  due  on  the  con¬ 
tract  under  which  the  violations  occurred  shall  be  withheld 
as  Is  necessary  to  pay  such  employees  under  that  contract  or 
under  any  other  contract  between  che  Government  prime  con¬ 
tractor  and  the  Federal  Government,  provided  such  ocher 
contract  is  not  assigned  pursuant  Co  31  U.S.C.  203  or 
41  U.S.C.  15.  Generally,  such  sums  withheld  shall  be 
forwarded  immediately  to  the  Department  of  Labor  for  payment 
to  employees  unless  otherwise  directed  by  the  Department  of 
Labor. 
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12-1005.10  i..  rmin.it Six'  paragraph  (i)  of  7- 1903  .A  l  (a  J  . 

12—1005.11  ii.Or"i  mli.i!  ■ '  iJij.i  rlri.i^L  ;j'  c.  Tilt; 

contracting  officer  shall  cooperate  with  represetitat  ives  of 
tlic  Department  of  Labor  in  the  examination  of  records,  inter¬ 
views  with  service  employees,  ami  all  other  aspects  of  inves¬ 
tigations  undertaken  by  Lhe  Department  of  Labor.  When 
requested,  agencies  shall  furnish  Lo  Lhe  Administrator  any 
availabie  information  wilh  respect  to  contractors,  sub¬ 
contractors,  their  contracts,  and  the  nature  of  the  contract 
services.  Violations  apparent  to  the  contracting  agency  and 
complaints  received  shall  be  promptly  referred  in  writing  to 
the  appropriate  regional  office  of  the  Department  of  Labor, 
in  no  event  shall  complaints  by  employees  be  disclosed  Lo 
che  employer. 

12-1006  Hearings.  A  successor  contractor's  obligation 
(see  12-1001(11)  cannot  be  avoided  unless  it  is  found  after 
a  hearing  that  such  bargaining  for  wages  and  fringe  benefits 
are  substantially  at  variance  witti  chose  which  prevail  for 
services  of  a  character  similar  in  the  locality.  Such 
hearings  may  be  requested  by  any  interested  party,  including 
the  contractor,  a  union,  or  the  contracting  agency. 

12-1007  Procedures  for  Evaluating  Professional  Employee 
Compensation  for  Service  Contracts. 

12-1007.1  Purpose.  The  Service  Contract  Act  of  19b5,  as 
amended,  was  enacted  to  ensure  that  blue  collar  and  some 
white  collar  workers  are  fairly  compensated  by  contractors 
providing  contract  services  to  the  Government.  It  does  not 
apply,  however,  to  professional  employees.  This  subpart 
provides  policies  and  procedures  to  be  used  when  contracting 
for  services  which  include  a  meaningful  number  of  professional 
employees  not  covered  under  die  Service  Contract  Act. 

12-1007,2  Policy.  It  is  the  policy  of  the  federal  Govern¬ 
ment  that  all  service  employees,  including  professional 
employees,  employed  by  contractors  providing  services  to  the 
U.S.  Government  be  fairly  and  properly  compensated. 

12-1007.3  Applicability.  The  provisions  in  7-2003.78  and 
7-2003.79  shall  apply  when  all  of  the  following  conditions 
are  present: 

(i)  the  principal  purpose  of  the  proposed  contract  is 
to  furnish  services  in  the  United  States; 

(ii)  the  proposed  contract  will  be  negotiated; 

(111)  there  are  a  meaningful  number  of  professional 

employees  who  will  be  employed  by  the  contractor 
to  perform  the  service;  and 
(iv)  the  proposed  contract  will  be  in  excess  of 
$250,000. 
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12-1007. A  Definition  of  Professional  Employee.  The  term 
"profess ional"  is  not  restricted  to  the  traditional  profes¬ 
sions  of  law,  medicine,  and  theology.  It  Includes  those 
professions  that  have  a  recognized  status  and  that  are  based 
on  the  acquirement  of  professional  knowledge  through  pro¬ 
longed  study.  Title  29,  Part  541,  Code  of  Federal  Regula¬ 
tions,  defines  the  term  "professional  employee"  and  provides 
a  listing  of  occupations  generally  considered  to  be  held  by 
professionals. 
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DEPARTMENT  OF  THE  NAVY 
NAVAL  SYPPLY  SYSTEMS  COMMAND 
WASHINGTON,  D.C.  20376 


(dtd.  21  Jul  1980) 


From: 
Sub/ : 
Ref. 

End: 


Commander,  Naval  Supply  Systems  Command 
Consultant  Service  Contracts 

(a)  NAVSUP  Itr  021B/CB  4270.3  dtd  12  Dec  79 

(b)  DAR  21-109 

(1)  ASN  (M,RA&L)  Memo  dtd  23  Nov  79;  Subj:  Reporting  of 
Consultant  Type  Services 

(2)  List  of  Contracts  Coded  "Consultant  Type  Services" 


1.  Reference  (a)  promulgated  enclosure  (1)  which  is  a  list  of  criteria 
to  be  used  in  determining  if  a  contract  should  be  coded  a  "consultant 
type  service"  on  the  DD-350,  Block  9D.  Enclosure  (2)  is  a  list  of 
contracts  which  were  designated  "consultant  type  services"  on  DD-350s 
but  which  may  have  been  improperly  coded. 

2.  Addressees  are  requested  to  review  their  respective  contracts  listed 
on  enclosure  (2).  If  it  is  determined  that  any  of  these  contracts  are 

not  for  "consultant  type  services",  as  defined  in  enclosure  (1),  a  corrected 
DD-350  shall  be  submitted  to  the  Naval  Material  Command  in  accordance 
with  reference  (b). 

3.  Addressees  with  field  management  responsibilities  are  requested  to 
disseminate  enclosure  (1)  among  NFCS  activities  under  their  cognizance 
with  a  view  towards  decreasing  instances  of  miscoding  in  the  future. 


Dennis  J.  Fish 
CAPT,  SC,  USN 
Deputy  Commander 
Contracting  Management 
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DEPARTMENT  OF  THE  NAVY 
OFFICE  OF  THE  ASSISTANT  SECRETARY 
(MANPOWER,  RESERVE  AFFAIRS  AND  LOGISTICS) 

WASHINGTON,  D.C.  20360 

23  November  1979 

MEMORANDUM  FOR  MAT  08C 

ONR  600 

MARCORPS  (MC-LB) 

Subj:  Reporting  of  consultant  type  services 

In  order  to  expedite  immediate  implementation  of  action  taken  by 
the  DAR  Council  on  16  November  1979,  the  Council  has  instructed  the 
departments  to  distribute  the  following : 

DP  Form  350,  Item  9D,  and  DAR  21-115.4. 

Item  9D  of  DD  Form  350  requires  data  on  DOD  prime  contract 
awards  for  consultant  type  services.  However,  reviews  of  DD  350's 
reveal  inconsistent  and  faulty  reporting. 

Therefore,  for  the  purpose  of  the  DD  350  reporting  requirement, 
in  order  to  achieve  correct  and  uniform  coding,  consulting  services 
means  those  services  of  a  purely  advisory  nature  relating  to  the 
governmental  functions  of  agency  administration  and  management  and 
agency  program  management.  Examples  of  services  which  are  considered 
to  be  or  not  to  be  consulting  services  include,  but  are  not  limited  to 
the  following: 

(1)  Services  Included 

(i)  Advice  on  discriminatory  practices  in  labor; 

(ii)  Advice  on  organizational  structure  and  management  methods; 

(iii)  Advice  on  artistic  and  cultural  matters; 

(iv)  Advice  on  and  analysis  of  electric  power  projects; 

(v)  Evaluation  of  the  effectiveness  of  agency  publications; 

(vi)  Advice  on  mail  handling  procedures; 

(vii)  Advice  on  plans  for  conducting  census  enumerations; 

(viii)  Analysis  of  the  impact  of  a  program; 
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(ix)  Advice  on  maritime  labor  policy  and  maritime  market 
development; 

(x)  Advice  on  legal  and  technological  problems  in  patent  and 
trademark  examinations; 

(xi)  Policy  and  program  analysis  evaluation  and  advice; 

(xii)  Services  of  grant  peer  review  panelists. 

(2)  Services  Excluded : 

(i)  Commercial  and  industrial  products  and  services; 

(ii)  Conduct  of  research; 

(iii)  Performance  of  operating  functions  and  supervision  of 
those  functions; 

(iv)  Automatic  data  processing/keypunching  services; 

(v)  Information  system  development; 

(vi)  Audits  made  by  Certified  Public  Accountants;  f 

(vii)  Architect  and  engineering  services  and  other  associated 
services  directly  related  to  a  particular  structure; 

(viii)  Purchase  of  real  or  personal  property; 

(ix)  Stenographic  services; 

(x)  Direct  operation  and  management  of  Government-owned 
facilities; 

(xi)  Installation  or  testing  of  equipment; 

(xii)  Services  performed  by  technicians  or  non-professional 
persons  to  meet  unusual  or  peak  work  demands; 

(xiii)  Consultant-type  services  provided  by  one  Federal  entity 
for  another  Federal  entity  under  a  Memorandum  of 
Understanding  or  similar  arrangement; 

(xiv)  Physicians,  dentisls,  nurses,  and  other  health  care 
professionals  providing  medical  services; 

(xv)  Employee  training  and  executive  development; 
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(xvi)  Legal  research  services  that  do  not  include  advice  or 
recommendations ; 

(xvii)  Editing  and  proofreading  services, 

(xviii)  Educational-vocational  guidance  counseling  for  veterans; 

(xix)  Court  reporting; 

(xx)  Translation  services; 

(xxi)  Advisory  services  provided  directly  to  the  public  or 
foreign  governments  as  part  of  an  agency's  programs  of 
assistance; 

(xxii)  Geological,  archeological,  and  cadastral  surveys. 


G.  J.  Williamson,  Jr. 
Navy  Policy  Member 
DAR  Council 
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NAVDAC 
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22-000  Scope  of  Section.  This  Section  deals  generally  with  the  obtaining  or 
services  by  contract,  and  specifically  with  certain  types  of  contracts  which  can 
properly  be  classified  as  service  contracts,  it  does  not  cover  the  services  of  in¬ 
dividuals  obtained  by  direct  appointment  or  through  normal  Civil  Service  employ¬ 
ment  procedures,  nor  does  it  cover  the  obtaining  of  services  by  grant. 
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Part  1 — Service  Contracts  in  General 

22-101  Definition  of  Service  Contract. 

(a)  A  service  contract  is  one  which  calls  directly  for  a  contractor's  time  and 
effort  rather  than  for  a  concrete  end  product.  For  purposes  of  this  definition,  a  re¬ 
port  shall  not  be  considered  a  concrete  end  product  if  the  primary  purpose  of  the 
contract  is  to  obtain  the  contractor's  time  and  effort  and  the  report  is  merely  in¬ 
cidental  to  this  purpose. 

(b)  Service  contracts  as  defined  above  are  generally  found  in  areas  involving 
the  following: 

(i)  maintenance,  overhaul,  repair,  servicing,  rehabilitation,  salvage,  and 
modernization  or  modification  of  supplies,  systems  and  equipment; 

(ii)  maintenance,  repair,  rehabilitation,  and  modification  of  real  proper¬ 
ty; 

(iii)  architect-engineering  (see  Section  XVIII); 

(iv)  expert  and  consultant  services; 

(v)  the  services  of  DoD-sponsored  organizations; 

(vi)  installation  of  equipment  obtained  under  separate  contract; 

(vii)  operation  of  Government-owned  equipment,  facilities,  and  systems; 

(viii)  engineering  and  technical  services; 

(ix)  housekeeping  and  base  services; 

(x)  transportation  and  related  services; 

(xi)  training  and  education; 

(xii)  medical  services; 

(xiii)  photographic,  printing  and  publication  services; 

(xiv)  mortuary  services; 

(xv)  communications  services; 

(xvi)  test  services; 

(xvii)  data  processing; 

(xviii)  warehousing; 

(xix)  auctioneering; 

(xx)  arbitration; 

(xxi)  stevedoring;  and 

(xxii)  research  and  development  (see  Section  IV). 

22-102  Personal  Services  and  Nonpersonal  Services. 

22-102.1  Policy. 

(a)  The  Civil  Service  laws  and  regulations  and  the  Classification  Act  lay 
down  requirements  which  must  be  met  by  the  Government  in  hiring  its  em¬ 
ployees,  and  establish  the  incidents  of  employment.  In  addition,  personnel  ceilings 
have  been  established  for  the  Department  of  Defense.  Except  as  otherwise 
authorized  by  express  statutory  authority  (e  g  ,  5  U  S.C.  3109  as  implemented  by 
the  annual  Department  of  Defense  Appropriation  Act — expert  and  consultant  ser¬ 
vices  (see  Part  2)).  these  laws  and  regulations  shall  not  be  circumvented  through 
the  medium  of  "personal  services"  contracting,  which  is  the  procuring  of  services 
by  contract  in  such  a  manner  that  the  contractor  or  his  employees  are  in  effect 
employees  of  the  Government.  The  Contracting  Officer  is  responsible  for  assuring 
implementation  of  this  policy  by  considering  the  criteria  in  22-102.2  below  be- 
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fore  entering  into  any  service  contract,  ami  by  obtaining  a  legal  opinion  in  any 
doubtful  case  and  in  any  case  where  express  statutory  authority  lor  a  personal  ser¬ 
vice  contract  is  to  be  invoked. 

(b)  "Nonpersonal  Services."  On  the  other  hand,  contracts  for  nonper.son.il 
services,  properly  issued  and  administered,  represent  an  approved  resource  lor 
Department  of  Defense  agencies  in  the  accomplishment  of  their  programs. 

22-102.2  Criteria  for  Rean;nizini;  Personal  Services.  There  are  no  definitive 
rules  for  characterizing  particular  services  as  "personal"  or  “nonpersonal."  There 
are  many  factors  involved,  all  of  which  are  not  of  equal  importance.  The  charac¬ 
terization  of  services  in  a  particular  case  cannot  be  made  by  simply  counting  (ac¬ 
tors,  but  can  only  be  the  result  of  a  balancing  of  all  the  factors  in  accordance  with 
their  relative  importance.  The  following  factors  shall  be  considered,  as  well  as  am 
others  which  are  relevant  (some  of  the  following  factors  include  parenthetical  ex¬ 
planations  or  qualifications  which  indicate  the  type  of  judgment  that  the  contract¬ 
ing  officer  should  exercise ): 

(i)  the  nature  of  the  work: 

(A)  to  what  extent  the  Government  can  obtain  civil  servants  to  do 
the  job,  or  whether  the  contractor  has  specialized  knowledge  or 
equipment  which  is  unavailable  to  the  Government  (this  is  a  fac¬ 
tor  which  might  be  useful  in  a  doubtful  case,  but  should  not  in 
its  self  create  doubt  about  services  which  are  otherwise  clearly 
nonpersonal); 

(B)  to  what  extent  the  services  represent  the  discharge  of  a  Govern¬ 
mental  function  which  calls  for  the  exercise  of  personal 
judgment  and  discretion  on  behalf  of  the  Government  (this  fac¬ 
tor,  if  present  in  a  sufficient  degree,  may  alone  render  the  ser¬ 
vices  personal  in  nature);  and 

(C)  to  what  extent  the  requirement  for  services  to  be  performed 
under  the  contract  is  continuing  rather  than  short-term  or  inter¬ 
mittent  (this  is  a  factor  which  might  be  useful  in  a  doubtful  case, 
but  should  not  in  its  self  create  doubt  about  services  which  are 
otherwise  clearly  nonpersonal); 

(ii)  contractual  provisions  concerning  the  contractor’s  employees  (in 
considering  the  following,  it  should  be  noted  that  supervision  and 
control  of  the  contractor  or  his  employees,  if  present  in  a  sufficient 
degree,  may  alone  render  the  services  personal  in  nature)  — 

(A)  to  what  extent  the  Government  specifies  the  qualifications  of,  or 
reserves  the  right  to  approve,  individual  contractor  employees 
(but  granting  or  denying  security  clearance  and  providing  for 
necessary  health  qualifications  are  always  permissible  controls 
over  contractor  employees;  also,  it  is  permissible  to  some  extent 
to  specify  in  the  contract  the  technical  and  experience  qualifica¬ 
tions  of  contractor  employees,  if  this  is  necessary  to  assure 
satisfactory  performance  I; 

(B)  to  what  extent  the  Government  reserves  the  right  to  assign  tasks 
to  and  prepare  work  schedules  for  contractor  employees  during 
performance  of  the  contract  (this  does  not  preclude  inclusion  m 
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the  contract,  at  its  inception,  of  work  schedules  for  the  contrac¬ 
tor,  or  the  establishment  of  a  time  of  performance  for  orders  is¬ 
sued  under  a  requirements  or  other  indefinite  delivery-type  con¬ 
tract); 

(C)  to  what  extent  the  Government  retains  the  right  (whether  ac¬ 
tually  exercised  or  not)  to  supervise  the  work  of  the  contractor 
employees,  either  directly  or  indirectly; 

(D)  to  what  extent  the  Government  reserves  the  right  to  supervise  or 
control  the  method  in  which  the  contractor  performs  the  ser¬ 
vice,  the  number  of  people  he  will  employ,  the  specific  duties  of 
individual  employees,  and  similar  details  (however,  it  is  always 
permissible  to  provide  in  the  contract  that  the  contractor's  em¬ 
ployees  must  comply  with  regulations  for  the  protection  of  life 
and  property;  also,  it  is  permissible  to  specify  a  recommended, 
or  occasionally  even  a  minimum,  number  of  people  the  contrac¬ 
tor  must  employ,  if  this  is  necessary  to  assure  performance — but 
in  that  event  it  should  be  made  clear  in  the  contract  that  this 
does  not  in  any  way  minimize  the  contractor’s  obligation  to  use 
as  many  employees  as  arc  necessary  for  proper  contract  per¬ 
formance); 

(E)  to  what  extent  the  Government  will  review  performance  by  each 
individual  contractor  employee,  as  opposed  to  reviewing  a  final 
product  on  an  overall  basis  after  completion  of  the  work; 

(F)  to  what  extent  the  Government  retains  the  right  to  have  contrac¬ 
tor  employees  removed  from  the  job  for  reasons  other  than 
misconduct  or  security; 

(iii)  other  provisions  of  the  contract— 

(A)  whether  the  services  can  properly  be  defined  as  an  end  product; 

(B)  whether  the  contractor  undertakes  a  specific  task  or  project  that 
is  definable  either  at  the  inception  of  the  contract  or  at  some 
point  during  performance,  or  whether  the  work  is  defined  on  a 
day-to-day  basis  (however,  this  does  not  preclude  use  of  a 
requirements  or  other  indefinite  delivery-type  contract,  pro¬ 
vided  the  nature  of  the  work  is  specifically  described  in  the  con¬ 
tract,  and  orders  are  formally  issued  to  the  contractor  rather 
than  to  individual  employees); 

(C)  whether  payment  will  be  for  results  accomplished  or  solely  ac¬ 
cording  to  time  worked  (this  is  a  factor  which  might  be  useful  in 
a  doubtful  case,  but  should  not  in  its  self  create  doubt  about  ser¬ 
vices  which  are  otherwise  clearly  nonpersonal);  and 

(D)  to  what  extent  the  Government  is  to  furnish  the  office  or  work¬ 
ing  space,  facilities,  equipment,  and  supplies  necessary  lor  con¬ 
tract  performance  (this  is  a  factor  which  might  be  useful  in  a 
doubtful  case,  but  should  not  in  its  self  create  doubt  about  ser¬ 
vices  which  arc  otherwise  clearly  nonpersonal),  jnd 
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(iv)  administration  of  the  contract— 

(A)  to  what  extent  the  contractor  employees  are  used  in¬ 
terchangeably  with  Government  personnel  to  perform  the  same 
functions; 

(B)  to  what  extent  the  contractor  employees  are  integrated  into  the 
Government's  organizational  structure;  and 

(C)  to  what  extent  any  of  the  elements  in  (ii)  and  (in)  above  are 
present  in  the  administration  of  the  contract,  regardless  of 
whether  they  are  provided  for  by  the  terms  of  the  contract 

22-102.3  Examples  of  Personal  Versus  Nonpersonal  Serenes.  It  is  to  be 
emphasized  that  the  examples  below  are  for  illustrative  purposes  only  and  are  noi 
to  be  used  as  the  basis  for  a  determination  in  any  specific  case. 

(a)  Personal.  The  following  are  examples  of  personal  services  contracts. 

(i)  contract  for  the  furnishing  of  ordinary,  day-to-day  stenographic  and 
secretarial  services  in  a  Government  office  under  Government  super¬ 
vision  exercised  either  directly  or  through  a  contractor  supervisor, 
even  if  only  for  a  peak  work  period  of  two  weeks; 

(ii)  contract  for  preparation  of  a  staff  type  report  on  the  operation  of  a 
particular  Government  office  or  installation,  where  no  specialized 
skills  are  required  and  the  report  would  ordinarily  be  prepared  by 
the  regular  officers  or  employees  of  the  office  or  installation  even  il 
there  is  to  be  no  Government  supervision  and  even  if  payment  is  to 
be  for  an  "end  product”  report; 

(iii)  contract  for  the  furnishing  of  persons  to  perform  the  various  day-to- 
day  functions  of  contract  administration  for  a  Government  agency, 
even  if  there  is  no  Government  supervision;  and 

(iv)  contract  with  an  accounting  firm  to  come  in  and  perform  day-to-day 
accounting  functions  for  the  Government. 

(b)  Nonpersonal.  The  following  are  examples  of  nonpersonal  service  con¬ 
tracts: 

(i)  contract  for  field  engineering  work  requiring  specialized  equipment 
and  trained  personnel  unavailable  to  the  Government  but  not  involv¬ 
ing  the  exercise  of  discretion  on  behalf  of  the  Government,  where 
the  contractor  performs  work  adequately  described  in  the  contract 
free  of  Government  supervision; 

(ii)  contract  with' an  individual  for  delivery  of  lectures  without  Govern¬ 
ment  supervision,  at  specific  places,  on  specific  dates,  and  on  a  spe¬ 
cialized  subject,  even  if  payment  is  by  the  hour; 

(iii)  contract  for  janitorial  service*  where  the  contract  provides  for 
specific  tasks  to  be  performed  in  specific  places,  free  of  Government 
direction,  supervision,  and  control  over  the  contractor's  employees, 
at  a  fixed  price  for  the  work  to  be  performed;  and 

(iv)  research  and  development  contract,  providing  a  fixed  price  for  a 
level  of  effort,  as  long  as  the  work  is  performed  by  the  contractor  in¬ 
dependently  of  Government  direction,  supervision,  and  control. 
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22-102.4  Determination  by  Contracting  Officer;  Documentation  of  Contract 

File. 

(a)  At  the  time  the  contracting  officer  receives,  through  a  purchase  request 
or  other  document,  any  requirement  for  the  procurement  of  services,  he  shall 
determine  whether  the  procurement  is  proper  in  the  light  of  the  personal  services 
policy  in  22-102.  He  shall  not  proceed  without  documenting  the  contract  file 
with: 

(i)  unless  exempted  by  (b),  a  brief  memorandum  of  his  determination 
that  the  services  arc  nonpersonal,  together  with  his  reasons  and  all 
the  facts  which  bear  on  the  personal-nonpersonal  question,  or  a 
memorandum  of  his  determination  that  procurement  of  the  services 
is  expressly  authorized  by  statute,  regardless  of  whether  personal, 
and 

(ii)  an  opinion  of  counsel  obtained  pursuant  to  22-102.1  in  any  doubtful 
case  and  in  any  case  where  express  statutory  authorization  is  in¬ 
voked;  and 

(iii)  any  further  documentation  which  may  be  required  by  Departmental 
implementation. 

(b)  The  following  are  exempted  from  the  documentation  requirements  im¬ 
posed  by  (a)(i): 

(i)  contracts  for  construction  and  contracts  for  architect-engineering 
services  for  preparation  of  designs,  plans,  drawings  and  specifications 
awarded  pursuant  to  Section  XVIII  procedures;  and 

(ii)  simplified  small  purchases  issued  pursuant  to  Section  III,  Part  b, 
procedures. 

22-103  Competition  in  Service  Contracting.  The  provisions  of  statute  and  of 
this  Regulation  requiring  competition  are  fully  applicable  to  service  contracts. 
Therefore,  unless  otherwise  provided  by  statute,  contracts  for  services  shall  be 
awarded  through  formal  advertising,  whenever  "feasible  and  practicable  under 
the  existing  conditions  and  circumstances."  When  formal  advertising  is  not  feasi¬ 
ble  and  practicable  and  negotiation  is  authorized,  competition  still  must  he  ob¬ 
tained  to  the  maximum  practicable  extent,  except  for  procurements  not  in  excess 
of  $500.  The  method  of  obtaining  competition  will  vary  with  the  type  of  service 
being  procured,  and  will  not  necessarily  be  limned  to  price  comparison  alone 

22-104  Conflict  of  Interest  in  Service  Contracting.  In  procuring  services  by 
contract,  the  applicable  provisions  with  respect  to  conflicts  of  interest  shall  be  ob¬ 
served  (see  l-l  13  and  Appendix  G)  and  when  required  by  those  provisions,  an 
appropriate  conflict  of  interest  clause  shall  be  incorporated  into  the  contract 

22-105  Small  Business  Certificate  of  Competency.  In  those  service  contracts 
where  the  highest  competence  obtainable  is  a  requirement  of  the  Government, 
the  small  business  certificate  of  competency  procedures  may  not  be  applicable 
(sec  1-705  4(b)) 

22-106  Service  Contract  Act  of  1965.  Implementation  of  the  Service  Con¬ 
tract  Act  of  1965  (P  L.  89-2X6),  which  provides  for  minimum  wages  jnd  fringe 
benefits  as  well  as  other  conditions  of  work  under  certain  service  contracts,  is 
contained  in  Section  XII,  Part  10. 

22-107  Contract  Term. 

(a)  The  term  of  a  service  contract  that  is  funded  by  annual  appropriations 
shall  not  extend  beyond  (he  end  of  the  fiscal  year  current  at  (he  beginning  o(  the 
contract  term,  unless  the  contract  falls  into  one  of  the  following  categories 
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(i)  a  onc-ycar  contract  for  maintenance  of  tools  or  facilities  if 
authorized  under  the  current  Department  of  Defense  Appropriations 
Act; 

(ii)  a  multi-year  service  contract  within  the  coverage  of  1-322.8, 

(iii)  a  one-year  requirements  or  indefinite  quantity  contract,  as  defined  in 
3-409.2  and  3-409.3,  in  which  any  specified  minimum  quantities  are 
certain  to  be  ordered  in  the  fiscal  year  current  at  the  beginning  of 
the  contract  term  ( see  1  -3  1 8 );  or 

(iv)  a  contract  for  expert  or  consultant  services  entered  into  in  ac¬ 
cordance  with  22-204  2.  or  for  educational  services,  which  cannot 
feasibly  be  subdivided  for  separate  performance  in  each  fiscal  year 

(b)  Any  contract  entered  into  under  the  authority  of  (a)(iii)  above  shall  con¬ 
tain  the  "Availability  of  Funds"  clause  in  7-104.9 1(b). 

22-108  Prohibition  Against  Contracts  With  Detective  Agencies.  There  is  a 
statutory  prohibition  against  entering  into  a  contract  with  a  detective  agency  or 
its  employees  regardless  of  the  character  of  the  contract  services  to  be  performed 
(5  U-S.  Code  3108). 
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Part  2  — Procurement  of  Expert  or  Consultant  Services 

22-200  Scope  of  Part.  This  Part  sets  forth  policy  and  procedures  for  the 
procurement  by  contract,  pursuant  to  5  U.S.C.  3  109,  of  expert  or  consultant  ser- 
vices  (including  stenographic  reporting  services)  from  individuals  and  from  firms, 
regardless  of  whether  personal.  This  Part  does  not  govern  employment  of  in¬ 
dividual  experts  or  consultants  by  excepted  appointment;  the  requirements  for 
such  employment  are  set  forth  in  personnel  regulations  of  the  Civil  Service  Com¬ 
mission  and  of  the  respective  Departments. 

22-201  Statutory  Authority. 

(a)  Authority  for  the  procurement  by  contract  of  expert  and  consultant  ser¬ 
vices  is  found  in  5  U.S.C.  3109,  as  implemented  by  annual  appropriation  acts  or 
by  other  legislation.  Most  contracts  for  expert  or  consultant  services  are  executed 
by  the  Departments  pursuant  to  the  authority  contained  in  the  General  Provisions 
of  the  annual  Department  of  Defense  Appropriation  Act. 

(1)5  U.S.C.  3109  provides: 

“(a)  For  the  purpose  of  this  section  — 

( 1 )  "agency"  has  the  meaning  given  it  by  section  3721  of  this  title;  and 

(2)  "appropriation"  includes  funds  made  available  by  statute  under  section  849  of  title  3 1 
(b)  When  authorized  by  an  appropriation  or  other  statute,  the  head  of  an  agency  may  procure 

by  contract  the  temporary  (not  in  excess  of  t  year)  or  intermittent  services  of  experts  or  con- 
sultants  or  an  organization  thereof,  including  stenographic  reporting  services.  Services  procured 
under  this  section  are  without  regard  to — 

( 1 )  the  provisions  of  this  title  governing  appointment  in  the  competitive  service; 

(2)  chapter  3 1  and  subchapter  III  of  chapter  33  of  this  title;  and 

(3)  section  3  of  title  41,  except  in  the  case  of  stenographic  reporting  services  by  an  organiza¬ 
tion. 

However,  an  agency  subject  to  chapter  3 1  and  subchapter  fff  of  chapter  33  of  this  title  may  pay  a 
rate  for  services  under  this  section  in  excess  of  the  daily  equivalent  of  the  highest  rate  payable 
under  section  3332  of  this  title  only  when  specifically  authorized  by  the  appropriation  or  other 
statute  authorizing  the  procurement  of  the  services.  " 

(2)  Typical  of  the  language  which  is  enacted  each  year  in  the  General 
Provisions  of  the  Department  of  Defense  Appropriation  Act  implementing  5 
U.S.C.  3109  is  section  601  of  the  Act  of  September  29,  1965  (P.L.  89-213,  79 
Stat.  873),  which  provides: 


"During  the  current  fiscal  year,  the  Secretary  of  Defense  and  the  Secretaries  of  the  Army.  Navy, 
and  Air  Force,  respectively,  if  they  should  deem  n  advantageous  to  the  national  defense,  and  if  in 
their  opinions  the  existing  facilities  of  (he  Department  of  Defense  are  inadequate,  are  authorized 
to  procure  services  in  accordance  with  section  15  of  the  Act  of  August  2.  1946  (5  USC  55a I. 
under  regulations  prescribed  by  the  Secretary  of  Defense,  and  lo  pay  in  connection  iherewiih 
travel  expenses  of  individuals,  including  actual  transportation  and  per  diem  in  lieu  of  subsistence 
while  traveling  from  their  homes  or  places  of  business  to  olficial  duty  station  and  return  as  may  be 
authorized  by  law:  HrvvultJ,  1  hat  such  contracts  may  be  renewed  annually 


(b)  Except  in  the  case  of  stenographic  reporting  services,  contracts  with  in¬ 
dividuals  or  firms  for  expert  and  consultant  services  are  usually  negotiated,  nor¬ 
mally  under  the  authority  of  10  U  S  C.  2304  (a)  (4),  as  implemented  by  3-204 
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22-202  Definition  of  Experts  and  Consultants. 

(a)  The  terms  “experts"  and  "consultants"  shall  include  those  persons  who 
are  exceptionally  qualified,  by  education  or  hy  experience,  in  a  particular  field  to 
perform  some  specialized  service. 

(b)  Stenographic  reporting  services  are  included  in  the  term  “expert  or  con 
sultant  services"  for  purposes  of  procurement  by  contract  under  this  Part. 

22-203  Policy. 

(a)  The  proper  use  of  experts  and  consultants  is  a  legitimate  and  economical 
way  to  improve  Government  services  and  operations  Activities  of  the  Depart¬ 
ments  can  be  strengthened  by  utilizing  the  highly  specialized  knowledge  and  skills 
of  such  individuals.  Accordingly,  the  services  of  experts  and  consultants  may  be 
used  at  all  organizational  levels  to  help  managers  achieve  maximum  effectiveness 
and  economy  in  their  operations.  However,  experts  and  consultants  shall  not  be 
used  to  perform  duties  w  hich  can  be  performed  by  regular  employees,  to  fill  posi¬ 
tions  which  call  for  full-time  continuing  employees,  or  to  circumvent  competitive 
civil  service  procedures  and  Classification  Act  pay  limits. 

(b)  The  following  are  examples  of  services  which  may  be  procured  from  ex¬ 
perts  or  consultants  by  contract: 

(i)  specialized  opinion  unavailable  in  the  Department; 

(ii)  outside  points  of  view,  to  avoid  too  limited  judgment,  on  critical  ad¬ 
ministrative  or  technical  issues, 

(iii)  advice  on  developments  in  industrial  and  other  research; 

(iv)  for  especially  important  projects,  opinions  of  noted  experts  which 
are  highly  important  to  the  success  of  an  undertaking; 

(v)  the  advisory  participation  of  citizens  to  develop  or  implement 
Government  programs  that  by  their  nature  or  by  statute  call  for 
citizen  participation; 

(vi)  the  services  of  specialists  who  are  not  needed  full-time,  who  cannot 
serve  regularly  or  full-time,  or  whose  full-time  employment  is 
uneconomical  to  the  Government. 

22-204  I. imitations  on  L'se  of  Expert  or  Consultant  Authority. 

22-204.1  Genera/  Obtaining  the  benefit  of  expert  or  consultant  services  by 
contract,  pursuant  to  5  U.S.C.  3109,  is  subject  to  the  following  limitations: 

(i)  The  employment  of  individual  experts  or  consultants  shall  be  by  con¬ 
tract  only  when  the  services  required  cannot  be  obtained  by  ex¬ 
cepted  appointment  in  accordance  with  personnel  regulations 

(ii)  The  nature  of  the  duties  to  be  performed  must  be  temporary  (not 
more  than  one  year)  or  intermittent  (not  eumululively  more  than 
130  days  in  one  year)  Accordingly,  no  contract  shall  be  entered  into 
for  longer  than  one  year  at  a  time  (However,  contracts  may  be 
renewed  annually;  sec  22-2  I  2. ) 

(iii)  Procurement  of  the  services  must  be  advantageous  to  the  national 
defense. 

(iv)  Such  services  shall  not  he  used  when  existing  facilities  of  the  particu¬ 
lar  Department  are  adequate  or  when  personnel  with  the  necessary 
skills  can  he  obtained  through  normal  civil  service  appointment 
procedures 

(v)  Procurement  of  such  services  by  contract  shall  not  be  used  as  a 
means  of  circumventing  manpower  space  ceilings 
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22-204.2  Contracts  Crossing  Fiscal  Years.  Because  the  implementing  ap¬ 
propriation  act  authorizing  the  procurement  of  expert  and  consultant  services  ex¬ 
pires  and  must  he  renewed  each  fiscal  >ear  (sec  22-201  ),  a  contract  under  this 
authority  shall  not  cross  fiscal  years — even  in  cases  where  funds  could  properly  be 
obligated  to  a  contract  calling  for  services  in  parts  of  two  fiscal  years— unless  it 
calls  for  an  end  product  which  cannot  feasibly  be  subdivided  for  separate  per¬ 
formances  in  each  fiscal  year.  No  contract  shall  cross  fiscal  years  unless 
authorized  to  do  so  in  accordance  w  ith  22-205<  c )( viii ).  This  paragraph  shall 
apply  equally  to  contracts  with  individuals  and  contracts  with  firms. 

22-205  Authorization  To  Enter  Into  Contracts:  “Determinations  and 
Findings’*. 

(a)  All  contracts  to  be  entered  into  pursuant  to  5  U  S.C.  3109  for  expert  or 
consultant  services  must  be  authorized  in  writing  by  a  Determinations  and 
Findings  (D&F)  signed  in  accordance  with  Departmental  regulations.  Ordinarily 
each  contract  shall  be  separately  authorized.  However,  when  the  determinations 
can  appropriately  he  made  with  respect  to  a  class  of  contracts,  the  authorizing  of¬ 
ficial  may  issue  blanket  authority  for  that  class  of  contracts  by  signing  a  class 
D&F. 

(b)  Each  D&F  shall  authorize  a  contract  or  class  of  contracts  to  be  entered 
into  during  a  stated  period  not  to  exceed  one  year,  which  ordinarily  shall  be 
within  one  fiscal  year.  A  D&F  may  be  issued  during  one  fiscal  year  to  authorize  a 
contract  or  class  of  contracts  to  be  entered  into  during  the  following  fiscal  year, 
provided  the  determinations  are  reasonably  expected  to  hold  true  at  the  time  the 
contract  or  contracts  are  to  be  entered  into  and  provided  that  either  the  D&F  is 
made  contingent  upon  enactment  of  implementing  legislation  or  implementing 
legislation  for  the  next  fiscal  year  has  already  been  enacted. 

(c)  Each  D&F  shall  contain  the  following: 

(i)  a  brief  description  of  the  services  authorized  to  be  procured,  includ¬ 
ing  for  individual  D&Fs  the  estimated  time  of  performance  and  the 
estimated  cost; 

(ii)  determination  by  the  authorizing  official  with  respect  to  the  particu¬ 
lar  contract  or  class  of  contracts  that: 

(A)  the  duties  to  be  performed  arc  of  a  temporary  or  intermittent 
nature; 

(B)  procurement  of  the  services  is  advantageous  to  the  national 
defense; 

(C)  the  existing  facilities  of  his  Department  are  inadequate  to 
furnish  the  services, 

(D)  it  is  not  feasible  to  obtain  personnel  with  the  necessary  skills 
through  normal  civil  service  appointment  procedures;  and 

(E)  any  other  determination  required  by  the  statutes  under  the 
authority  of  which  the  procurement  is  made; 

(iii)  a  citation  of  statutory  authority,  namely  5  U  S.C.  3109  and  (except 
where  (vii)  below,  is  applicable)  appropriate  implementing  legisla¬ 
tion,  the  latter  may  be  the  current  annual  Department  of  Defense 
Appropriation  Act,  a  current  temporary  Department  of  Defense  ap¬ 
propriation  enactment,  or  other  appropriate  legislation, 
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(iv)  a  gran!  of  authority  to  procure  the  required  services  and,  if  desired, 
to  renew  the  contract; 

(v)  the  condition  that  the  necessary  funds  must  be  available  for  obliga¬ 
tion; 

(vi)  the  condition  that  no  contract  may  be  entered  into  for  longer  than 
one  year  at  a  time; 

(vii)  an  added  condition,  in  cases  where  the  D&F  covers  a  period  for 
which  implementing  legislation  has  not  yet  been  enacted,  that  at  the 
time  the  procurement  is  entered  into  there  must  be  in  effect  a  law 
authorizing  the  procurement  pursuant  to  5  U.S.C  3109  and  requir¬ 
ing  no  further  Secretarial  action  than  that  required  by  the  imple¬ 
menting  legislation  current  at  the  time  the  D&F  is  issued; 

(viii)  where  appropriate,  authorization  to  contract  across  fiscal  years  (see 
22-204.2),  and  in  such  cases,  where  the  implementing  authority 
cited  is  annual  legislation,  an  added  condition  that  in  the  event  the 
implementing  authority  is  not  renewed  for  the  following  fiscal  year 
the  contracting  officer  shall  terminate  the  contract  in  accordance 
with  its  terms;  and 

(ix)  the  date  of  expiration  of  the  authority  granted  by  the  D&F 

22-206  Requests  for  Determinations  and  Findings.  Requests  for  authorization 
to  procure  expert  or  consultant  services  pursuant  to  5  U.S.C.  3  109,  whether  from 
individuals  or  from  firms,  must  contain  statements  required  by  Departmental 
regulations  to  support  the  determinations.  The  responsibilities  of  the  various  or¬ 
ganizational  levels  in  the  Departments  with  respect  to  requests  for  D&Fs  are  also 
set  forth  in  Departmental  regulations. 

22-207  Contracts  W  ith  individual  Experts  or  Consultants. 

22-207.1  Method  and  Amount  of  Payment  The  contract  may  provide  for 
compensation  at  rate  for  time  actually  worked  (eg.,  amount  per  day,  per  week, 
per  month,  etc.),  or  it  may  provide  for  performance  of  a  specific  task  at  a  fixed 
price,  or  it  may  provide  for  nominal  compensation.  The  amount  or  rate  of  pay¬ 
ment  will  he  determined  on  a  case-by-case  basis,  taking  into  account  (among  any 
other  relevant  factors)  the  relative  importance  of  the  duties  to  be  performed,  the 
stature  of  the  individual  in  his  specialized  field,  comparable  pay  tor  positions 
under  the  Classification  Act  or  other  Federal  pay  systems,  rates  paid  by  private 
employers,  and  rates  previously  paid  other  experts  or  consultants  lor  similar 
work.  Normally,  compensation  will  be  at  the  per  diem  equivalent  ol  salaries  in  the 
CiS-13  to  GS-15  range.  Compensation  for  personal  services  is  subject  to  the 
limitation  in  22-2  1 0 

22-207.2  llenejns  When  an  individual  expert  or  consultant  is  furnishing  per¬ 
sonal  services  and  the  contract  provides  for  a  regularly  scheduled  tour  of  dim 
during  each  administrative  work  week,  the  contract  shall  also  provide  that  the 
contractor  will  be  accorded  the  same  paid  annual  jnd  sick  leave  benefits  as  those 
to  which  he  would  be  entitled  under  Departmental  personnel  regulations  if  he 
were  employed  by  excepted  appointment  during  the  period  of  the  contract  Hie 
contract  may  also  provide  for  similar  benefits  <e  if  ,  paid  holidays,  paid  adminis¬ 
trative  leave),  hut  these  shall  in  no  event  exceed  those  to  which  the  individual 
would  be  entitled  under  excepted  appointment.  No  benefits  shall  be  accorded  the 
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contractor  which  are  not  specifically  provided  for  in  the  written  contract.  The 
contracting  officer  shall  effect  necessary  coordination  with  the  cognizant  civilian 
personnel  office  (see  22-207.5). 

22-207.3  Taxes.  When  the  individual  is  to  render  personal  services,  the  com¬ 
pensation  generally  is  subject  to  FICA  (Social  Security),  FUTA 
(Unemployment),  and  federal  income  withholding  tax.  It  may  also  be  necessary 
to  report  or  withhold  state  income  tax  under  5  U.S.C.  84b.  The  contracting  of¬ 
ficer  shall  take  appropriate  steps  in  coordination  with  the  cognizant  civilian  per¬ 
sonnel  office  to  have  deductions  and  reports  made  where  required  by  law. 

22-207.4  Conflict  of  Interest.  The  contracting  officer  shall  assure  himself  that 
individual  experts  or  consultants  who  are  to  render  personal  services  under  con¬ 
tract  familiarize  themselves  with  Executive  Order  11222,  May  8,  1965, 

“Prescribing  Standards  of  Ethical  Conduct  for  Government  Officers  and  Em¬ 
ployees,"  30  Federal  Register  6469  (  1965),  and  that  they  comply  with  it  and  with 
Departmental  regulations  implementing  it. 

22-207.5  Administrative  Treatment.  Individual  experts  or  consultants  who  are 
to  render  personal  services  under  contract  are  charged  against  personnel  ceilings 
in  the  same  way  as  experts  and  consultants  employed  by  excepted  appointment. 
Also,  the  cognizant  civilian  personnel  office  must  maintain  certain  records  on  in¬ 
dividual  experts  and  consultants  who  render  personal  services.  Therefore,  the 
contracting  officer  shall  effect  necessary  coordination  with  the  cognizant  civilian 
personnel  office  before  award  of  a  contract  for  personal  services  and  may  also 
designate  the  appropriate  personnel  officer  as  his  representative  for  the  purpose 
of  administering  contract  provisions  relating  to  benefits,  obtaining  necessary  data 
from  the  contractor  for  tax  withholding  purposes,  and  administering  applicable 
conflict  of  interest  provisions. 

22-208  Contracts  With  Firms  for  Expert  or  Consultant  Services.  Contracts 
with  firms  for  expert  or  consultant  services  ordinarily  should  deal  only  with  rights 
and  obligations  as  between  the  Government  and  the  firm,  and  should  not  deal 
with  the  question  of  compensation  by  the  firm  of  the  individuals  it  assigns  to  the 
work  or  with  any  other  rights  or  obligations  as  between  the  firm  and  these  in¬ 
dividuals.  However,  where  the  services  to  be  rendered  are  personal  services,  pay¬ 
ment  for  the  services  of  each  expert  or  consultant  is  subject  to  limitation  in 
22-210. 

22-209  Contracts  for  Stenographic  Reporting  Services.  Stenographic  report¬ 
ing  services  normally  are  provided  by  regular  civilian  employees  appointed  under 
the  usual  civil  service  procedures.  However,  under  certain  circumstances  these 
services  may  be  procured  by  contract  from  individuals  or  firms  pursuant  to  5 
U.S  C.  3109,  as  where  there  are  variable  requirements  or  insufficient  qualified 
personnel  and  necessity  or  economy  to  the  Government  demands  procurement  oy 
contract.  Such  contracts  normally  shall  be  written  on  an  end-product  basis  and 
payment  made  according  to  delivered  items  (e  g.,  number  of  copies  of  transcript, 
words  per  page,  etc.),  and  the  contractor  ordinarily  shall  be  required  to  furnish 
the  necessary  materials  (typewriter,  paper,  bindings,  etc.).  These  contracts  arc 
subject  to  all  the  provisions  of  this  Part. 
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22-210  Limitation  on  Payment  for  Personal  Services. 

(a)  When  the  expert  or  consultant  services  being  procured  pursuant  to  5 
U.S  C.  3109  personal  services,  payment  tor  the  services  of  each  expert  or  con¬ 
sultant  shall  not  exceed  the  highest  rate  fixed  by  the  Classification  Act  pav 
schedules  for  grade  GS-15 — or,  in  the  case  of  professional  engineering  services 
primarily  involving  research  and  development  or  professional  services  involving 
physical  or  natural  sciences  or  medicine,  the  highest  rate  payable  to  a  GS-IS  In 
addition,  the  contract  may  provide  for  such  per  diem  and  travel  expenses  as 
would  be  authorized  lor  a  Government  employee,  including  actual  transportation 
and  per  diem  in  lieu  ot  subsistence  while  the  expert  or  consultant  is  traveling 
between  his  home  or  place  of  business  and  Ins  official  duty  station 

(b)  If  a  fixed-price  contract  which  is  predominantly  for  nonpersonal  services 
also  includes  personal  services,  the  requirements  of  (a)  above  are  applicable  to 
the  personal  services  if  it  is  feasible  and  practicable  to  price  them  separately 

22-21 1  Modification  of  Contracts.  W  hen  supplemental  agreements  or  change 
orders  are  required  w  hich  substantially  change  the  basis  upon  which  the  D&F  was 
made,  such  as  to  revise  substantially  the  scope  of  work  or  time  limitations,  or  to 
apply  additional  lunds,  authorization  shall  be  requested  in  the  same  way  as 
authorization  to  procure  the  services  by  contract  in  the  first  place. 

22-212  Renewal  of  Contracts. 

22-212.1  General.  A  contract  may  provide  for  renewal — for  a  maximum  of 
one  year  each  time  —  by  written  notification  to  the  contractor  from  the  contract¬ 
ing  officer. 

22-212.2  Applicable  D&F  Required.  A  contract  shall  not  be  renewed  unless 
either  a  new  D&F  has  been  issued,  or  the  D&F  authorizing  the  original  contract 
(or  a  prior  renewal)  has  not  yet  expired  and  specifically  authorizes  the  renewal, 
or  an  unexpired  class  D&F  covering  that  type  of  contract  is  in  effect. 

22-212.3  Other  Requirements.  Renewal  of  a  contract  legally  creates  a  new 
contract;  therefore,  renewal  of  a  contract  is  improper  unless  all  the  requirements 
and  limitations  ot  this  Part  have  been  complied  with. 
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Part  3  —  Engineering  and  Technical  Services 

22-301  Definition  of  Contractor  Engineering  and  Technical  Services.  Contrac¬ 
tor  engineering  and  technical  services  consist  of  the  furnishing  ot  advice,  instruc 
tion,  and  training  to  Department  of  Defense  personnel,  by  commercial  or  indus¬ 
trial  companies,  in  the  installation,  operation,  and  maintenance  of  Department  of 
Defense  weapons,  equipment,  and  systems.  This  includes  transmitting  the 
knowledge  necessary  to  develop  among  those  Department  of  Defense  personnel 
the  technical  skill  required  for  installing,  maintaining,  and  operating  such  equip¬ 
ment  in  a  high  state  of  military  readiness  These  services  are  subdivided  into  the 
follow  ing  categories. 

(a)  Contract  plant  services  (CPS)  are  those  engineering  and  technical  services 
provided  by  the  trained  and  qualified  engineers  and  technicians  of  a  manufacturer 
of  military  equipment  or  components,  in  the  manufacturer's  own  plants  and  facili¬ 
ties. 

(b)  Contract  field  services  (CFS)  are  those  engineering  and  technical  services 
provided  on  site  at  defense  locations  by  the  trained  and  qualified  engineers  and 
technicians  of  commercial  or  industrial  companies. 

(c)  Field  service  representatives  are  those  employees  of  a  manufacturer  of 
military  equipment  or  components  who  provide  a  liaison  or  advisory  service 
between  their  company  and  the  military  users  of  their  company's  equipment  or 
components 

22-302  Contracting  for  Engineering  and  Technical  Services. 

22-302.1  Genera!  Every  contract  calling  for  engineering  and  technical  ser¬ 
vices,  whether  it  calls  for  only  those  services  or  whether  it  calls  for  those  services 
in  connection  with  the  furnishing  of  an  end  item,  shall  show  those  services  as  a 
separate  and  identifiable  line  item  separately  priced.  The  contract  shall  contain 
definitive  specifications  for  the  services  and  shall  show  the  man-months  involved 

22-302.2  Personal  Services.  Notwithstanding  22-102.  in  the  event  unusual 
requirements  involving  essential  mission  accomplishment  necessitate  the  procure¬ 
ment  of  contract  field  services  (CFS)  which  appear  to  be  personal  services,  those 
services  may  be  obtained  by  contract  for  an  interim  period  if  that  particular 
procurement  is  specifically  authorized  by  the  Assistant  Secretary  of  Defense 
(Manpower). 


22-302.2 
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1 .  What  is  a  service  contract? 

A  service  contract  is  one  which  calls  directly  for  a  contractor's 
time  and  effort  rather  than  a  concrete  end  product.  For  purposes  of 
this  definition,  a  report  shall  not  be  considered  a  concrete  end  product  if 
the  primary  purpose  of  the  contract  is  to  obtain  the  contractor's  time 
and  effort  and  the  report  is  merely  incidental  to  this  purpose. 

(DAR  22-1-1  (a) ) 

2.  Can  a  report,  manual,  computer  program,  or  other  "software11  type 
end  product  be  considered  a  supply  for  the  purpose  of  acquiring 
same  under  a  supply  rather  than  a  service  contract? 

Yes.  See  question  1  and  its  answer.  The  key  considerations  are: 

(a)  that  obtaining  delivery  of  the  "software"  type  end  product  is 
the  primary  purpose  of  the  contract,  i.e.,  the  end  product  itself  is 
what  is  of  value  to  the  Government — not  the  time  and  effort  of  the 
contractor  in  producing  the  end  product;  and 

(b)  that  the  contract  is  structured  in  supply  terms  to  provide  a 
clear  basis  for  acceptance  or  rejection  of  the  delivered  end  product, 
e.g.,  the  contract  specification  is  sufficiently  detailed  (including 
inspection/QA  procedures  as  appropriate)  to  provide  a  clear  basis 
against  which  to  inspect  and  accept  or  reject  the  end  product. 

(c)  the  Contracting  Officer's  goal  should  be  to  limit  Government 
involvement  in  contract  performance  to  the  extent  necessary  to  assure 
timely  delivery  of  an  end  product  in  conformance  with  contract 
specifications,  and  to  provide  adequate  cost  surveillance,  if  required 
by  the  type  of  contract  used. 

3.  Who  determines  whether  a  prospective  contract  is  to  be  a  service 
contract  or  a  supply  contract? 

The  determination  of  whether  a  given  contracted  effort  is  a  service 
contract  (and  thereby  may  be  subject  to  the  Service  Contract  Act  of 
1965,  as  amended),  or  a  supply  contract  (and  thereby  subject  to  the  Walsh- 
Healey  Public  Contracts  Act)  rests  with  the  cognizant  Principal  Contracting 
Officer  (PCO),  with  advice  of  counsel  as  required.  However,  the  Department 
of  Labor  (DOL)  (See  DAR  Section  XII,  parts  3  and  10)  is  the  final 
authority  on  questions  of  labor  law  application  in  Government  contracts. 
Therefore  DOL  could  conceivably  determine  that  the  Service  Contract 
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Act  should  be  included  in  a  particular  contract,  whether  that  contract 
was  written  as  a  supply  or  service  type  contract.  Should  this  unlikely 
event  occur,  it  would  not,  standing  alone,  invalidate  the  obligation 
of  funds  under  the  supply  contract. 

4.  In  addition  to  the  labor  law  applicability  in  the  supply  vs.  service 
contract  question,  what  other  contractual  issues  are  involved  in 
this  question? 

First  and  foremost  there  is  the  issue  of  contractor  responsibility 
for  performance,  i.e.,  enforceability  of  the  contract.  Service  contracts  - 
except  for  certain  fixed  price  service  contracts  such  as  mess  attendant 
services  contracts  and  others  in  the  Commercial  or  Industrial  Type 
Activities  (CITA)  area  -  generally  only  obligate  the  contractor  to  apply 
his  time  and  (best)  effort  toward  a  stated  task.  A  supply  contract, 
on  the  other  hand,  obligates  the  contractor  to  deliver  the  specified  end 
product  by  a  given  date.  Consequently,  the  Government's  rights  and 
remedies  under  a  supply  contract  versus  a  service  contract  are  better 
defined  and  enforceable,  where  a  breach  of  contract  is  involved. 

There  is  also  a  contract  administration  implication  in  the  service  vs. 
supply  contract  question.  By  their  very  nature,  service  contracts  require 
more  Government  monitoring  and  general  involvement  with  the  contractor's 
performance  effort  (reference:  NAVSUPINST  4330.6,  "Administration  of 
Service  Contract"  and  the  personal  vs.  non-personal  services  considera¬ 
tion).  A  properly  structured  supply  contract  permits  the  Government  a 
larger  degree  of  disengagement  from  the  contractor,  relying  upon  the 
specifications  and  other  features  of  the  contract  to  govern  the  contractor's 
performance. 

Funds  obligation  and  control  is  a  related,  tertiary  issue.  A  supply 
contract  obligates  funds  for  the  full  contract  price  even  though  delivery 
of  the  end  product  may  not  occur  until  a  subsequent  fiscal  year.  The 
funding  of  service  contracts  is  different  and  very  complex,  as  discussed 
in  the  remainder  of  this  question  and  answer  summary. 

5.  May  annual  appropriations  be  cited  to  fund  a  service  contract  -  the 
term  of  which  crosses  fiscal  years? 

The  general  rule  is  that  the  term  of  a  service  contract  that  is  funded 
by  annual  appropriations  shall  not  extend  beyond  the  end  of  the  fiscal 
year  current  at  the  beginning  of  the  contract  term.  (DAR  22-107(a)) 

6.  Are  there  any  exceptions  to  the  above  rule? 

Yes.  DAR  22- 107(a)  lists  the  following  as  categories  of  contracts  in 
which  funds  cited  may  be  annual  appropriations  even  though  the  term  of 
the  contract  crosses  fiscal  years: 


APPENDIX  G-8 


276 


G-206 


a.  A  one-year  contract  for  maintenance  of  tools  or  facilities  if 
authorized  under  the  current  Department  of  Defense  Appropria¬ 
tions  Act; 

b.  A  multi-year  service  contract  within  the  coverage  of  DAR  1-322.  8; 

c.  A  one-year  requirements  or  indefinite  quantity  contract,  as 
defined  in  DAR  3-409.2  and  3-409.3,  in  which  any  specified 
minimum  quantities  are  certain  to  be  ordered  in  the  fiscal  year 
current  at  the  beginning  of  the  contract  term  (see  1-318);  or 

d.  A  contract  for  expert  or  consultant  services  entered  into  in 
accordance  with  DAR  22-402.2,  or  for  educational  services, 
which  cannot  feasibly  be  subdivided  for  separate  performance 
in  each  fiscal  year.  (See  NCD  22-203) 

NOTE:  The  next  three  questions  address  exception  6. a.  above. 

7.  Regarding  maintenance  of  tools  or  facilities,  is  maintenance  of  office 
equipment  considered  maintenance  of  "tools"? 

No.  Office  equipment  is  not  considered  a  tool  as  contemplated  in 

DAR  22-107(a) . 

8.  Regarding  maintenance  of  tools,  are  these  items  considered  tools: 

X-Ray  machines,  nuclear  medicine  equipment,  central  dictation  system 
used  by  patient  affairs,  clinical  laboratory  items,  all  of  which  are 
fixed  to  buildings  (mounted,  not  portable)  and  require  utility  services 
for  operation? 


No.  Such  medical  equipment  is  not  considered  a  tool  or  facility  as 
contemplated  in  DAR  22-107(a).  (BUMED  Itr  BUMED: 

142:GLC  :arh  7000 
of  9  Jul  79  to  NARMC 
Pensacola) 

SPECIAL  NOTE:  The  definition  of  what  are  tools  has  been  narrowly 
construed  since  the  mid  nineteen  fifties  when  this  language  was  included 
in  the  Department  of  Defense  (DOD)  Appropriations  Act.  For  example,  in 
1972  a  proposed  change  to  the  DOD  Appropriations  Act  was  initiated 
attempting  to  delete  the  term  "tool"  and  to  expand  the  coverage  to  include 
equipment.  Thus,  the  proposed  change  would  have  permitted  crossing 
fiscal  years  with  contracts  funded  by  annual  appropriations  in  the  case 
of  maintenance  of  plant  equipment  and  office  machines.  However,  Congress 
in  1973  refused  to  expand  the  coverage  as  proposed. 

(Summarized  from 
Deputy  NAVCOMPT 
Counsel  letter  to  Chief 
of  Naval  Reserve  dated 
2  Aug  79) 
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9.  Have  any  specific  requirements  been  identified  by  NAVCOMPT  as 

clearly  falling  within  the  "maintenance  of  tools  and  facilities"  exception 

which  makes  it  permissible  to  cross  fiscal  years  with  the  term  of 

a  service  contract  funded  by  annual  appropriations? 

Yes,  It  is  acceptable  for  the  following  service  contracts  to  cross 
fiscal  years  and  to  cite  only  the  current  annual  appropriations: 

-  Janitorial  services 

-  Grounds  maintenance  services 

-  Pest  control  services 

-  Guard  services 

Note  that  mess  attendant  service  contracts  do  NOT  fall  under  the 
maintenance  exception  'nd  therefore  may  not  cross  fiscal  years  citing 
a  single  annual  appropriation. 

(Deputy  NAVCOMPT  Counsel 
letter  to  Chief  of  Naval 
Reserve  dated  2  Aug  79) 

1 0 .  Are  there  any  other  situations  in  which  the  obligation  under  a  service 

contract  may  extend  across  fiscal  year  lines  citing  annual  appropriations? 

Yes.  In  order  to  examine  this  further  exception,  it  is  necessary  to 
distinguish  a  "term11  service  contract  from  a  service  contract  to  perform 
a  single  undertaking. 

Term  type  service  contracts  usually  involve  requirements  like  mess 
attendant  services  contracts,  office  equipment  maintenance  contracts,  etc., 
and  the  contracts  call  for  contractor  efforts  during  a  specified  term 
(e.g.,  1  Oct  80  through  30  Sep  81).  Typically  (but  not  exclusively), 
the  service  is  a  continuing  requirement,  like  the  type  contracted  out 
under  the  CITA  program.  Put  simply,  the  objective  of  a  service  contract 
of  a  term  nature  is  to  assure  "contractor  coverage"  during  a  given  period 
of  time,  i.e.,  the  term  of  the  contract. 

On  the  other  hand,  a  contract  for  services  which  are  a  "single  under¬ 
taking  would  call  for  a  specific  task  to  be  performed  by  the  contractor  by 
a  specific  time  of  delivery  or  completion.  The  words  "specific  task" 
here  Jo  not  mean  a  task  so  well  defined  that  use  of  a  FFP  contract  is 
mandated.  Indeed,  the  unknowns  of  the  requirement  may  be  great 
enough  to  require  use  of  a  CPFF  type  contract  (completion  form)  (DAR 
3-405. 6(d)  ( 1 )) .  But,  the  specific  task  will  have  a  clear  beginning  point 
and  a  defined  completion  point. 

It  is  worthwhile  to  examine  this  distinction  between  a  term  service 
contract  and  a  single  undertaking  service  contract  by  use  of  several 
examples.  A  requirement  for  repair  of  a  radar  repeater  by  a  specific 
delivery  date  may  be  a  single  undertaking.  However,  a  contract  for 
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maintenance  services  on  an  estimated  number  of  radar  repeaters  during 
a  12-month  period  would  be  a  service  contract  of  a  term  nature. 

Similarly,  a  contract  for  services  to  install  a  radar  system  at  a 
Government  site  may  be  a  single  undertaking,  while  a  contract  for 
contractor  services  as  required  to  install  an  unknown  number  of  radar 
systems  during  the  twelve  months  following  award  would  be  a  term 
service  contract.  '  ~ 

(23  Comp.  Gen. 

370;  NAVCOMPT  022071) 

Once  it  is  found  that  a  requirement  is  for  services  which  are  a  single 
undertaking,  the  question  arises  as  to  whether  the  requirement  represents 
a  bona  fide  need  of  the  current  fiscal  year.  In  the  radar  system  instal¬ 
lation  example  above,  let  us  assume  the  radar  system  equipment  becomes 
available  for  installation  on  1  September  and  the  installation  effort  will 
require  an  installation  contractor  ninety  (90)  days  thereafter  to  complete. 
The  system  is  needed  now,  the  equipment  is  available  for  installation ; 
and  thus  the  installation  service  —  a  single  undertaking  —  is  a  bona  fide 
need  of  the  current  fiscal  year.  Therefore,  the  installation  contract 
could  properly  be  awarded  this  fiscal  year  citing  current  fiscal  year 
annual  appropriations  even  though  performance  will  not  be  completed  for 
several  months  into  the  next  fiscal  year;  provided  the  contractor  will 
commence  the  work  this  fiscal  year  and  perform  the  contract  without 
unnecessary  delay. 

Current  fiscal  year  annual  appropriations  may  be  used  to  fund  a 
service  contract  entirely,  even  though  the  contractor  is  required  to 
perform  at  least  a  portion  of  the  services  in  the  subsequent  fiscal 
year,  provided  the  acquisition  meets  the  following  criteria: 

a.  There  is  a  bona  fide  need  in  the  current  fiscal  year  for  services 
involving  a  single  undertaking;  and 

b.  The  contract  to  fulfill  this  need  is  awarded  prior  to  the  end 
of  the  current  fiscal  year:  and 


c.  There  is  a  bona  fide  intent  that  the  contractor  shall  commence 
work  in  the  current  fiscal  year  and  perform  the  contract 
without  unnecessary  delay. 

1 1 .  How  does  the  single  undertaking  concept  described  above  relate  to 
placing  orders  under  indefinite  delivery  type  term  contracts  for 
services  ? 


This  exception  fully  applies  to  such  orders.  An  order  for  services 
can  be  placed  with  annual  appropriations  calling  for  a  completion  date  in 
the  subsequent  fiscal  year  if  the  above  stated  criteria  are  met  with 
respect  to  the  order. 
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12.  Should  advice  of  counsel  be  obtained  in  applying  the  single  under¬ 
taking  concept? 

Yes,  in  each  and  every  case. 

13.  Is. rental  of  equipment  considered  a  service  contract? 

No.  In  fact,  annual  rentals  or  leases  may  be  made  for  periods  up 
to  12  months  crossing  fiscal  years  if  necessary  and  be  correctly  funded 
in  their  entirety  by  annual  appropriations  available  for  obligation  at  the 
beginning  of  the  rental /lease  period.  Note  that  the  entire  financial 
obligation  is  charged  to  the  fiscal  year  in  which  the  contract  is  executed 
and  that  the  contract  rental  or  lease  period  must  begin  in  that  same 
fiscal  year. 


(NAVCOMPT  022072-2r ) 

14.  If  a  rental /lease  contract  includes  the  cost  of  equipment  maintenance 
services  as  part  of  the  rental/lease  price  (i.e.,  not  separately 
priced  from  the  rental  charges),  may  the  entire  contract  amount  be 
charged  to  annual  appropriations  available  for  obligation  at  the 
beginning  of  the  contract  term,  even  though  the  contract  period 
crosses  fiscal  years? 

Yes,  if  the  charges  for  maintenance  or  repair  services  are  included  in 
the  basic  rental  charges  for  the  rented  or  leased  equipment.  However, 
note  that  if  the  charges  for  maintenance  services  are  separately  stated, 
the  charges  may  not  be  funded  with  annual  appropriations  past  30  September. 

15.  Are  Navy  Industrial  Fund  (NIF)  citations  considered  “annual 
appropriations'1  within  the  meaning  of  PAR  22- 107(a)? 

There  is  no  "yes  or  no"  answer  to  this  question.  Generally,  annual 
appropriations  do  not  lose  their  character  by  virtue  of  their  being  cited 
in  reimbursable  orders  to  NIF  activities.  DQD  Directive  7410.4  dated 
25  Sept  1972,  para  VI,  I  states,  "Statutory  limitations  and  restrictions 
upon  expenditures  of  appropriated  funds  are  applicable  also  to  expenditures 
made  under  industrial  fund  operations." 

On  the  subject  of  NIF  financial  management,  NAVMATINST  7600.3 
of  24  April  1980,  states  (see  enclosure  (1),  page  1):  "Completion  date  of 
a  Work  Request,  NAVCOMPT  form  140,  must  be  on  or  before  the  expira¬ 
tion  date  of  the  appropriation  cited  therein  (e.g.,  the  Operation  and 
Maintenance,  Navy  Appropriation  as  an  annual  appropriation  has  a  life 
of  one  fiscal  year  from  1  October  thru  30  September,  therefore,  the 
completion  date  of  a  Work  Request  (citing  O&MN)  cannot  be  beyond 
30  September  of  the  fiscal  year  in  which  it  is  issued."  Thus,  annual 
appropriations  do  not  lose  their  character  and  obligational  validity  by 
virtue  of  being  provided  to  a  NIF  activity  in  a  Work  Request.  The 
same  basic  concept  applies  to  other  appropriations  such  as  RDTsE  when 
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cited  in  a  Work  Request  to  a  NIF  activity.  However,  because  these  are 
not  "annual  appropriations"  and  because  of  DOD/Navy  policies  such  as 
incremental  funding  of  RDT&E,  the  expiration  dates  of  these  other 
appropriations  are  not  readily  determinable  without  detailed  information. 

As  stated  in  NAVMATINST  7600.3,  the  commanding  officer  of  a 
NIF  activity  is  responsible  for  the  administration  of  the  reimbursable 
orders  accepted  by  that  activity.  The  activity  comptroller  is  designated 
to  assist  the  commanding  officer  in  this  responsibility.  This  responsi¬ 
bility  extends  to  the  proper  citation  of  funds  in  requisitions  and 
purchase  requests  originated  within  the  NIF  activity  for  the  procurement 
of  supplies  or  services.  Therefore,  the  contracting  officer  may  rely 
and  act  upon  these  NIF  fund  citations  in  awarding  contracts.  However, 
in  questionable  cases,  e.g.,  service  contracts  for  terms  extending 
beyond  the  end  of  the  fiscal  year  (DAR  22- 107(a)),  the  contracting 
officer  should  obtain  written  assurance  from  the  NIF  activity  comptroller 
that  the  NIF  funds  cited  are  proper  for  this  purpose. 
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The  following  conclusions  and  recommendations  are  based  on  the 
study  and  research  presented  in  previous  chapters.  The  conclusions 
will  be  followed  immediately  by  a  specific  recommendation  or  recommend¬ 
ations  consistent  with  the  nature  of  the  conclusion. 

A.  CONCLUSION 

The  Act  is  a  poor  piece  of  Legislation  which  is  impossible  to  properly 
administer.  The  administration  of  the  Act  by  the  Department  of  Labor 
has  been  confused  and  erratic,  often  promoting  an  end  directly  contra¬ 
dictory  to  that  which  is  the  stated  purpose  of  the  Act.  It  has  been 
expensive  in  terms  of  the  cost  of  its  administration  and  it  is  inflationary 
pressure  in  that  the  Department  of  Labor's  wage  determination  policies 
tend  to  disregard  and  eliminate  the  lower  wage  rates,  transforming  an 
average  rate  into  a  minimum  rate. 

RECOMMENDATION  :  The  Act  should  be  repealed.  It  wouldbe  foolhardy, 
however,  not  to  recognize  that  such  social  legislation  is  seldom  if  ever 
repealed.  Certainly,  organized  labor  would  be  opposed  to  its  repeal 
and  few  legislators  could  be  expected  to  take  a  position  which  would  be 
construed  as  being  anti-labor  regardless  of  the  Act's  effect  upon  the 
economy . 

Short  of  repeal,  the  Act  should  be  revised  to  provide  for  the 
following : 


1.  An  increase  in  the  jurisdictional  amount  of  the  Act  in  a 
realistic  level,  such  as  $50,000  or  $100,000.  This  would  permit  the 


Department  of  Labor  to  make  fewer  and,  hopefully,  better  wage  determin¬ 
ations,  and  represent  the  wages  of  from  two  to  five  empooyees  annually. 

2.  Clarification  that  the  Act  applies  only  to  "blue  collar"  workers 
and  not  to  professional,  management,  administrative,  or  clerical  personnel. 

3.  Prohibition  of  the  making  of  prevailing  wages  and  fringe- 
benefit  determinations  where  such  determinations  cannot  be  supported 
with  accurate  wage  data  from  the  place  of  performance. 

4.  Prohibition  of  the  use  of  a  median  or  mean  as  the  prevailing 

rate. 

5.  Prohibition  of  the  issuance  of  any  wage  determination  where  no 
dominant  rate  exists. 

6.  Prohibition  of  the  application  of  Davis-Bacon  rates  to  service 
employees. 

7.  Prohibition  of  the  application  of  a  national,  fringe-benefit 
determination. 

8.  A  process  under  which  the  Office  of  Federal  Procurement 
Policy,  Comptroller  General  or  the  courts,  have  clear  authority  to  review 
Department  of  Labor  wage  determinations  and  determinations  as  to  the 
applicability  of  the  Act. 

9.  Elimination  of  the  requirement  for  paying  successor  contractor 
employees  collectively  bargained  rates  which  applied  to  the  predecessor 
contract  if  the  successor  contract  is  to  be  performed  at  a  different 
location. 

10.  Elimination  of  the  requirement  for  inclusion  in  service  contracts 
of  the  wage  rates  which  would  apply  if  Federal  employees  subject  to 
Section  5341  of  Title  5  United  States  Code  were  performing  the  work. 
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B.  CONCLUSION 


Reported  violations  or  non-compliance  with  the  SCA  appear  to 
have  been  caused  primarily  by  the  unfamiliarity  of  procurement  personnel 
with  the  regulations,  as  well  as  by  carelessness,  oversight  and  lack  of 
management  control. 

RECOMMENDATION 

The  "guide"  as  presented  in  Chapter  V  presents  an  excellent 
means  for  solving  the  problems  associated  with  unfamilianty  with  the 
SCA.  The  guide  could  be  utilized  as  a  teaching  aid  or  as  the  basic 
foundation  for  an  in-house  training  program  on  the  SCA.  The  guide 
provides  the  reader  with  the  names,  addresses  and  telephone  numbers 
of  a  number  of  personnel  that  are  very  knowledgeable  in  the  Service 
Contract  Act  arena.  This  list  could  be  invaluable  if  it  is  utilized  to 
exchange  information  on  common  problems  and  solutions.  Hopefully, 
it  will  promote  better  communications  and  build  bridges  to  span  the  gray 
areas  of  the  SCA  which  have  caused  a  lack  of  uniformity  in  implementa¬ 
tion  among  the  procuring  activities  in  the  Navy. 

The  guide  outlines  in  a  simple  step  by  step  format,  procedures 
that  could  be  followed  to  satisfy  the  requirements  of  the  SCA.  Purchasing 
agencies  could  incorporate  these  procedures  into  their  procedures  manual. 
Once  they  are  incorporated,  the  auditing  process  is  made  easier  due  to 
the  standardization.  Audit  points  could  be  established  and  management 
control  increased.  In  this  manner,  the  guide  could  aid  in  developing 
an  internal  monitoring  program  on  compliance. 


C.  CONCLUSION 


The  Department  of  Defense  provides  minimal  training  specifically 
on  the  Service  Contract  Act  and  its  requirements  to  procurement 
personnel. 

RECOMMENDATION 

At  present,  the  Army  Logistic  Management  Center,  Fort  Lee, 
Virginia,  offers  a  two  hour  session  on  the  SCA  within  their  Basic 
Contracting  course.  This  is  the  only  place  where  the  SCA  is  even 
generally  offered  to  procurement  personnel.  Obviously,  two  hours  is 
not  enough.  It  is  recommended  that  more  time  be  utilized  in  teaching 
the  requirements  of  the  SCA.  It  is  further  recommended  that  the  guide 
as  presented  in  Chapter  V  be  adapted  for  utilization  as  a  teaching  aid 
in  this  course. 
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